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AVIATION—INCONTESTABILITY 
By Fred. S. Knight. 

The right to include an aviation clause in life insurance policies 
will be all the more jealously maintained in view of the recent disaster 
to the Akron. The decision of the Supreme Court of Washington, in 
Pacific Mutual Life Insurance Company v. Fishback, Insurance Com- 
missioner, 17 Pacific (2d) 841; 80 Insurance Law Journal 801 ; sustaining 
the right of a life insurane company to include in its policies a provision 
that death resulting from being in any vehicle or mechanical device for 
aerial navigation or from falling therefrom or therewith, or while 
operating or handling any such vehicle or device, is a risk not assumed 
under the policy, as against the contention that such provision was in 
violation of the statutory incontestability clause is decidedly a point. 

Secion 184, Insurance Code of Washington, in effect provides that 
no life insurance policy, except policies of industrial insurance shall be 
issued or delivered in the State of Washington unless it contains a 
provision that the policy, in so far as it relates to life or endowment 
insurance, shall be incontestable after two years from its date of issue 
except for non-payment of premiums, and except for violation of the 
conditions of the policy relating to military or naval service in time of 
war. Contending that the only grounds on which the policy might be 
contested after the expiration of the statutory two year period were non- 
payment af premiums or violation of the conditions of the policy relating 
to military or naval service in time of war, the insurance commissioner 
refused approval of the proposed aviation clause. 

In sustaining the decree of the lower court restraining the com- 
missioner from interfering with the plaintiff in its insertion of the 
aviation clause, the Supreme Court of Washington held that as the 
proposed aviation clause specificially provided that death occurring 
under any of the specified conditions was a “risk not assumed under this 
policy,” the company in resisting the claim for loss which by the 
express terms of the policy was “not assumed,” was not contesting the 
policy within the meaning of the statutory incontestability clause. 

The right of insurance companies to determine what risks they will 
cover in their policies was properly sustained in the decision in question. 





That the companies are anxious to serve and keep abreast of the times 
is indicated by the fact that many aviation riders, like the one jn 
question, provide that the policy covers death of the insured while 
riding as a fare paying passenger in a licensed passenger airplane or a 
licensed passenger dirigible owned and provided by an _ incorporated 
passenger service, and while operated by a licensed passenger pilot on 
a regular passenger schedule over a definitely established regular passen- 
ger route of such a carrier and between definitely established air ports, 


ROBBERY 


The taking of the goal posts by the victorious side has come to be a 
recognized part of the modern foot ball game, where the field is that 
of the losing side. Recovery under a “personal hold-up” policy for the 
loss of a diamond stud in such a rush was denied in Terry v. National 
Surety Company, 145 Southern 111; 80 Insurance Law Journal 941, 

Defendant issued a policy insuring plaintiff against loss of a diamond 
stud by robbery and the policy defined robbery as meaning “a felonious 
and forcible taking of property from the person of the assured, or 
from the person of any of the individuals hereinbefore described as 
covered by this Policy, accompanied by bodily injury to the person 
from whom the property is taken, or by putting such person in fear of 
bodily injury.” Plaintiff attended a football game and his side being 
victorious, joined in the rush to pull down the goal posts. The posts were 
vigorously defended by the losing side and while plaintiff was pushing 
his way into the crowd where the fight was going on, he “noticed a 
jerk” and started to turn around, and then his attention was diverted 
by an officer who was attempting to stop the rush and he did not give 
the matter any further thought until shortly after the fight had been 
stopped and the crowd dispersed. Plaintiff testified that a friend thea 
asked him where his stud was, and he then for the first time noticed 
that his tie had been displaced and his stud was gone. His tie was pulled 
around to one side and was torn both in front and at the back, leaving 
a hole all the way through, including the lining. 

In sustaining the judgment of the trial court in favor of the defend- 
ant insurer, the Supreme Court of Mississippi, pointed out that robbery 
as defined in the policv was the felonious and forcible taking of the 
property from the person of the insured “accompanied by bodily injury 
to the person from whom the property is taken or by putting such 
person in fear of bodily injury,” and held that it was not claimed that 
plaintiff was put in fear of bodily injury and it could not be said that 
the mere disarranging and tearing of plaintiff’s tie constituted a bodily 
injury. The court further held that the inference that during the fight 
the plaintiff’s tie was torn and as a result the stud fell to the ground and 
it was not found by anyone, appeared to be as reasonable as the inference 
of theft, and that at most the evidence meant nothing more than the 
mere snatching of the stud by someone in order to steal it. The court 
further held that while there was some authority that the snatching of 
the stud with intent to steal it constituted a robbery, the great weight 
of authority was to the effect that where property is snatched so quickly 
as to allow no time for resistance it is not robbery. 
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METROPOLITAN LIFE INS. CO. v. HOGAN. No. 4804. 
Circuit Court of Appeals, Seventh Circuit. Dec. 14, 1932. 
62 Federal Reporter (2d) 135. 
1. INSURANCE. 


Presumption is that insured’s death was not caused by suicide, as respects 
applicability of life policy suicide clause. 

Where evidence shows that insured suffered injury which caused his 
death, and there is no proof from which it can be determined whether it 

was accidental or self-inflicted, the presumption still obtains that injury 

was accidental and not self-inflicted. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2 INSURANCE. 

Burden is on insurer to overcome presumption against suicide by showing 
death was self-inflicted, or facts inconsistent with any reasonable hypothesis of 
accidental death, or circumstances leaving no other reasonable hypothesis than 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

Whether insured’s death by revolver shot in head was accidental or suicidal 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of lllinois, Southern Division; Louis Fitzhenry, Judge. 

Action by Eva Hogan against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

This is a suit on a life insurance policy issued by appellant for $5,000 on the 
life of David A. Hogan, in which appellee was beneficiary. The policy was issued 
on August 13, 1929, and insured died on August 7, 1930. 

The policy contained the following clause: “5. Suicide :—If the Insured within 
one year from the date of the issue hereof die by his own hand or act, whether 
sane or insane, the liability of the Company hereunder shall be limited to an 
amounted equal to the premiums which have been received, without interest.” 

The pleas were non assumpsit and a special plea setting forth the suicide 
clause above referred to, and alleging that insured died by his own hand within 
one year from the issuance of the policy. The cause was tried by jury. At the 
close of appellee’s evidence, and also at the close of all the evidence, appellant’s 
motion for a directed verdict was overruled, and a verdict was rendered in favor 
of appellee for the full amount of the policy, and interest, in the sum of $3,341. 
Judgment was rendered in accordance with the verdict, and from that judgment 
the appeal is prosecuted. The errors relied upon arise out of the failure to 
grant appellant’s motion for a directed verdict. 

Rudolph J. Kramer, Bruce A. Campbell, Roland H. Wiechert, and R. Em- 
mett Sostello, all of East St. Louis, Ill., for appellant. 

C. W. Terry, Charles E. Gueltig, and M. D. Powell, all of Edwardsville, Il., 
for appellee. 

Before Evans and Sparks, Circuit Judges, and Johnson, District Judge. 

Sparks, Circuit Judge (after stating the facts as above). 

The only controversy presented is whether insured died by his own hand or 
act within the purview of the suicide clause contained in the policy. If he did 
so die, appellee cannot recover; if he did not, the verdict and judgment must 
stand. 

[1] The presumption is that insured’s death was not caused by suicide. Con- 
necticut Mutual Life Insurance Co. v. Akens, 150 U. S.- 468, 14 S. Ct. 155, 37 
L. Ed. 1148. 

Where the evidence shows that insured suffered injury which caused his death, 
and there is no proof from which it can be determined whether it was accidental 
or self-inflicted, the presumption still obtains that the injury was accidental and 

t 
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not self-inflicted. Wilkinson vy. Aitna Life Insurance Co., 240 Ill. 205, 88 N. E 
550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269. 

[2] The burden is upon the insurer to overcome the presumption against 
suicide, and in order to do so the evidence must show that death was self-inflicted 
or show such a state of facts which is inconsistent with any reasonable hypothesis 
of death by accident, or the existence of such circumstances as to leave room for 
no other reasonable hypothesis than that of suicide. Mutual Life Insurance Co, 
v. Graves (C. C. A.) 25 F.(2d) 705. 

{3] Insured was twenty-four years of age, and lived with his mother in four 
rooms above a confectionery store which she operated in Granite City, Ill. He 
was of a cheerful and happy disposition and in excellent health. He did not 
drink intoxicating liquors, and was seldom, if ever, without money; and so far as 
any one knew he had no financial or other troubles, and had made no threats of 
any kind to take his life. He, with some other boys of the community, had a little 
club house on Chouteau Slough which they frequented for pastime. It was a fish- 
ing and boating resort. 

Insured had never been married, and for about five weeks immediately pre- 
ceding his death had been employed as a delivery man in his uncle’s grocery and 
meat market at Venice, Ill., which was about three miles from Granite City. Each 
day he drove from his home to his employment in his own car, which was a Ford 
and practically new. His uncle’s store was closed each afternoon from one to 
two o'clock, and insured usually ate his lunch at a confectionery nearby. He cus- 
tomarily, but not every day, bathed at the home of his uncle, and, at about 11:30 
a. m. on the day of his death, he asked his aunt to have the water warm so that 
he might take a bath that afternoon as soon as they closed the store at six o'clock. 

Some time in the morning of the day he died he telephoned his mother from 
his uncle’s store and asked her to have his clothes ready for him, that he might 
take them with him and have them when taking a bath the next evening after fin- 
ishing his work. About one o’clock on that day he came home and brought with 
him new underwear and new socks, stating that he could not wait until the next 
day to take his bath. Upon arriving home he left his car at the garage across the 
street from his home to have the carburetor adjusted. While there several mem- 
bers of the club to which insured belonged were considering going to the club and 
asked insured to take them. He replied that he was going to work that evening. 


Shortly thereafter he went to his home across the street and came into the 
kitchenette, which was at the rear of his mother’s storeroom. She asked him to 
eat lunch and he replied that he had had lunch. He then went into the back yard 
and played with some children a few minutes and returned to the garage. From 
there he road uptown with a friend and two other boys in the friend’s new car, 
and insured drove it. The friend was a member of the club above referred to. In 
a very short time they returned to the garage. While on this ride insured tele- 
phoned his uncle and asked permission to be off duty for a couple of hours, stat- 
ing that he wanted to go out to the club house. His uncle granted the request, 
but instructed him to be back within that time as there were some deliveries to 
he made. Insured responded, “Oh, I will be back in that length of time anyway.” 
The record does not disclose whether insured ever told his companions of the 


substance of the telephone conversation, or that he intended to take them to 
the club. 


After arriving at the garage the last time, insured went home and his mothe: 
asked him what was the matter with the car, and he said, “nothing.” He started 


upstairs and she asked him for what purpose he was going and he answered, 
“nothing.” 


The house in which he lived consisted of a store and kitchenette downstairs 
and the four living rooms upstairs, one of which was insured’s bed room. The 
first room at the top of the stairs was a kithcen, and from it a door led into the 
sitting room, and from that room a door opened into insured’s bed room. 


After insured had been upstairs a short time his mother heard a noise like a 
fall, and she started upstairs, calling to him and asking what had happened. She 
found the outside kitchen door locked. She testified that he had a habit of lock- 
ing that door whenever he went upstairs. With assistance the door was broken 
open. The other doors were neitfier locked nor closed. Insured was found dead, 
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kneeling in front of his bed with his right arm upon it and his head resting on his 
right arm. His left arm extended down by his left side, and just beneath it on 
the foor was a revolver. He was left-handed. On two cartridges the hammer 
had snapped, and the third one had fired. There was a bullet hole over the left 
eye at the edge of the brow. The record does not disclose whether there were 
powder marks on the face. 

The revolver had been in the family for a long time and had been given to 
insured’s father as a keepsake. It was kept between the mattress and the feather 
bed on insured’s bed, and his mother did not know of his ever having used it. 

Under this statement of facts we think the case was properly submitted to 
the jury upon the question as to whether the circumstances disclosed preponder- 
ated in favor of suicide against the presumption that it was an accident. This 
was purely a question of fact, and it was for the jury to determine. It is of no 
consequence that we might think the facts preponderate in favor of suicide. The 
jury has determined that fact otherwise, and the only question presented for our 
consideration is whether the evidence shows a state of facts which is inconsistent 
with any reasonable hypothesis of death by accident, and which leaves room for 
no other reasonable hypothesis than that of suicide. There is no doubt that the 
facts are consistent with suicide; but they are also consistent with an accident. 
The controlling fact, of course, is the insured’s intention. There is no direct 
evidence on that point, and its determination must depend upon the surrounding 
circumstances. 

When we consider the facts that insured was a young man of good habits. 
and of jovial disposition, that he had employment and ready money, and no sick- 
ness or other troubles, that he was liked by his friends, and that within less than 
an hour before his death he made arrangements to spend two hours at his club, 
which was at a boating and fishing resort, we think it quite obvious that before 
he went to his room there was nothing to suggest the idea of suicide, unless it 
be the fact that he purchased a pair of socks and a suit of very light underwear 
before he came home and perhaps after he had telephoned his mother to have his 
clothes ready for his bath which he was going to take the following day. The 
jury evidently considered that fact as inconsequential, as indeed it might reason- 
ably do. 

The only evidence which tends strongly to support the suicide theory is the 
fact that he locked the outside kitchen door, and the further fact that there were 
two unexploded cartridges in the revolver which evidently some one had attempted 
to fire. His mother, however, testified that his custom was to lock that door 
whenever he went upstairs. That testimony, if true, might reasonably explain 
why the door was locked on this occasion. That evidence was uncontradicted, 
and the jury obviously thought it was a reasonable explanation. 

There was no evidence, either direct or circumstantial, that showed or tended 
to show that insured at that time, or any other time, had attempted to fire the 
two unexploded cartridges. The gun was very old, and the mother, who gave 
the only testimony relative to its prior use, said she did not know of insured’s 
ever having used it, except that lots of times, if they heard anything around the 
store, insured would get up and get the revolver and listen, if perchance he might 
hear or see anything further. It could not be considered unreasonable if insured 
had contemplated taking the revolver with him to the club house, and had exam- 
ined it with that cbject in view; and it is quite within the realm of reasonable 
probability that there was an accidental firing of the gun which caused the 
tragedy. 

The burden was upon appellant to overcome the presumption against suicide, 
and we cannot say that the facts presented are inconsistent with any reasonable 
hypothesis of death by accident, or that they leave room for no reasonable hypo- 
thesis other than suicide. Appellant’s motion for a directed verdict was properly 
overruled. 

Decree affirmed. 
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AMERICAN INS. UNION v. LOWRY. No. 6598. 
Circuit Court of Appeals, Fifth Circuit. Dec. 22, 1932. 
Rehearing Denied Jan. 17, 1933. 

62 Federal Reporter (2d) 209. 


1. INSURANCE. 


Evidence showed that in certain agent’s territory and in dealings with appli- 
cant, insurer, licensed in Texas as fraternal benefit society, was attempting to write 
life insurance, making Texas laws relating thereto applicable (Rev. St. Tex. 1925, 
arts. 4716, 4732, 4733, 5050). ; ; 

It appeared that application in question and accompanying medical 
examination were in substance ordinary application for life insurance; 
that no reference was made to insurer as being fraternal benefit society; 
that policy of insurance and premiums were repeatedly spoken of, but no 
mention was made of any certificate of membership or dues; that nothing 
was required of applicant by way of initiation, obligations, or lodge work; 
and that insurer’s contract with agent who took application was typical 
insurance agency contract, containing no reference to making members, 
establishing chapters or lodges, giving grips and passwords, or to any 
fraternal or charitable object. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 

Applicant held not bound to take life policy raising premium above that pro- 
posed in application. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

3. INSURANCE. 


Where applicant, after being told that life policy could not be delivered until 
premium was paid, was allowed to take policy out for inspection, presumption 
of delivery and prepayment of premium arising from applicant’s possessing policy 
held rebutted (Rev. St. Tex. 1925, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE. 

In Texas, and generally, payment of first premium may be condition precedent 
to effectiveness of life policy, and must be fulfilled (Rev. St. Tex. 1925, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

5. INSURANCE. 

Insurer, not notified that subagent had given life policy to applicant for in- 
spection without prepayment of premium, held not estopped to deny that policy 
was in force (Rev. St. Tex. 1925, art. 4732). ; 

It was contended that insurer was estopped to deny that policy in 
question was in force because for 33 days no objection was made to ap- 
plicant’s keeping it, but evidence showed that applicant, having been told 
by subagent that policy could not be delivered until premium was paid, 
could not have been misled by subagent’s allowing applicant, at his request, 
to take policy out for inspection, and fact that applicant then took policy 
to Mexico, where he had moved shortly before policy was ready for de- 
livery, prevented agent from objecting to applicant’s continued possession 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

6. INSURANCE. 


Where subagent allowed applicant to take life policy merely for inspection 
without prepaying premium, whereupon applicant took policy to foreign country, 
held that agent did not extend credit so as to waive prepayment of initial premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

12. INSURANCE. 

Under statutes, application may be attached to life policy and expressly made 
part thereof (Rev. St. Tex. 1925, arts. 4732(3), 5050). 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 





Life] American Ins. Union v. Lowry 727 


13. INSURANCE. 

Language being ambiguous, life policy and application attached thereto should 
be construed together, even though constituting merely offer to contract (Rev. St. 
Tex. 1925, arts. 4732(3), 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

14, INSURANCE. 

Fixed date of life policy, not uncertain date of delivery, held to determine due 
date of premiums and to begin count of policy years as respects payment of first 
premium (Rev. St. Tex. 1925, arts. 4732, 5050). 

Policy in question, dated September 10, provided that premium should 

be payable quarterly on or before 10th of December, March, June, and 

September during first policy year, and commencing with second anniver- 

sary date, insured would pay increasing premium rate. It was contended 

that since September 10 had passed by before policy could be delivered, 
first quarterly premium was not due until December 10, notwithstanding 

language in policy and application and in Rev. St. Tex. 1925, art. 4732, 

requiring payment of premiums in advance. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

15. INSURANCE. 

Effect of statute forbidding certain provisions in life policies is to delete 

provisions if inserted (Rev. St. Tex. 1925, art. 4733). 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
16. INSURANCE. 

Statute requiring certain provisions in life policies in effect inserts such 
visions if omitted, law becoming part of all contracts (Rev. St. Tex. 1925, 

4732) 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

17. INSURANCE. 

Under statute, enactments governing life insurance companies are inapplicable 
to fraternal benefit societies operating as such (Rev. St. Tex. 1925, art. 4823). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

18 INSURANCE. 

Life policy, although ambiguous unless read in light of statutes, and requiring 
explanation, held not to require equitable reformation (Rev. St. Tex. 1925, arts. 
4732, 5050). 

This was especially true where reformation was sought after death of 
applicant, who had failed to pay premium in advance as required by policy 

and application as well as by Rev. St. Tex. 1925, art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

Appeal from the District Court of the United States for the Western District 
of Texas: Du Val West, Judge. 

Action by Dorothy Kirkland Lowry against the American Insurance Union. 
From a judgment on a directed verdict for plaintiff, defendant appeals. 

Reversed and remanded. 

Claude V. Birkhead and Harold K. Stannard, both of San Antonio, Tex., for 
appellant. 

R. F. Spencer and A. J. Lewis, both of San Antonio, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Spcey, Circuit Judge. 

A verdict for more than $29,000 was directed for Mrs. Lowry against American 
Insurance Union on a policy of insurance on the life of her husband. The policy 
was in his possession about a month without his having paid or definitely agreed 
to pay anything for it. From this result the union has appealed. The pleadings are 
a voluminous interchange of allegations, culminating in a prayer by the union 
for a reformation of the policy in equity, which was denied in directing the 
verdict as above stated. The controlling questions are: Was the policy a certificate 
of membership in a fraternal benefit society? Was it ineffective for want of 
delivery and prepayment of first premium? Did the terms of the policy waive 
the prepayment stipulated for in the application? 
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[1] The union has a charter, granted under the laws of Ohio, and a constity. 
tion providing for a lodge system, a ritualistic form of work, and a representative 
government in general conformity to the definition of a fraternal benefit society 
under Revised Statutes of Texas, art. 4820. It had a license to do business as 
such in Texas during 1929, and had many “chapters” in the state which are 
testified to be active as such. The applications for membership used by it both 
before and after the month of July, 1929, required the signature by applicants of 
a solemn obligation to comply with the laws of the union then or thereafter in 
force, to obey its lawful orders, to refuse to do or permit fraud or wrong to the 
society or any member of it, not to recommend any one for membership of yn- 
sound health or immoral character, not to betray its secrets, and to submit on 
violation of the obligation to expulsion without disclosing passwords, signs, or 
grips. The constitution provided that an applicant should not become a “beneficial 
member” until his application is approved by the medical director, he has paid all 
required premiums and dues, and has been elected, obligated, and initiated in 
accordance with the laws of the society and his certificate delivered to him while 
in good health. During the month of July, 1929, when Lowry’s application was 
taken, another form was in use. Lowry’s application and the accompanying medical 
examination are in substance an ordinary application for life insurance. No refer- 
ence whatever is made to the union as being a fraternal benefit society, or to 
its objects, constitution, or laws. The thing applied for is repeatedly called a policy 
of insurance and not a certificate of membership. Premiums are spoken of, and 
not dues. Membership is mentioned but once in connection with an agreement that 
the statements of the application are to be warranties “for the purpose of inducing 
the American Insurance Union to receive me into the beneficial membership of 
said society,” which might imply a distinction from general membership. Nothing 
was required of Lowry in the way of initiation, obligations, lodge work, or the 
like. The policy issued does speak of receiving Lowry into the union’s member- 
ship, and makes several references to the charter, constitution, and laws of the 
society as governing certain matters touching the insurance, but it is otherwise 
an elaborate modern policy of life insurance. Thus it styles itself always, and 
refers to Lowry as the insured and not as a member of the union. The union’s 
contract with the agent who took the application is dated July 1, 1929, and is a 
typical insurance agency contract, authorizing him to “procure applications for 
life insurance in the American Insurance Union” in a territory comprising fifty- 
three counties in Texas, and binding him to write a very large minimum each 
year. There is in its sixteen printed pages no reference to making members, estab- 
lishing chapters or lodges, giving grips and passwords, or to any fraternal or 
charitable object, but the only talk is of insurante and premiums and commissions. 
The agent testifies he never initiated any one further than to take the applications 
on the current form. In this agent’s territory at least, and certainly in the dealings 
with Lowry, we think the union was departing from fraternal benefit work, and 
was attempting to write life insurance. If so, the transaction must be tested by 
the laws of Texas relating to that subject. Berry v. Knights Templars’ (C. C.) 
46 F. 439, affirmed (C. C. A.) 50 F. 511; National Union v. Marlow (C. C. A.) 
74 F. 775: Corley v. Travelers’ Protective Association (C. C. A.) 105 F. 854; 
Modern Order of Pretorians v. Bloom, 69 Okl. 219, 171 P. 917; 19 R. CL, 
Mutual Benefit Societies, p. 1186; See, also, Farmer v. State, 69 Tex. 561, 7 S. W 
220. This is the earnest contention of Mrs. Lowry, who seeks thereby to escape 
the provisions of the constitution and laws of the union which would, if applied, 
greatly endanger and certainly reduce her recovery. She cannot complain at the 
results of applying that law. 


[2-4] The application for insurance contains a stipulation that the insurance 
shall take effect from the date of the acceptance of the risk if the premium 1s 
prepaid, but if not “there shall be no liability hereunder until a policy shall be 
issued and delivered, and the first premium thereon actually paid during the life- 
time and good health of the person proposed for insurance.” The premium, which 
was elected to be paid quarterly, was not prepaid; nor did the application so indi- 
cate. The agent, however, owed Lowry an amount equal to half the first quarterly 
premium, which the agent had agreed to offset as representing his half ot! that 
premium, but it was also agreed between them that Lowry should pay the unions 





Life] American Ins. Union v. Lowry 729 


half in cash on delivery of the policy. This understanding was unknown to the 
ynion. The policy was issued at Columbus, Ohio, and dated September 10, 1929, 
hut the premium rate fixed in it was higher than that proposed in the application, 
so that the policy was not an exact acceptance of the offer made in the application 
and Lowry was not bound to take it. It was mailed to the local agent under the 
general instructions in his agency contract “not to deliver any policy on which the 
first premium has not been fully settled during the good health of the applicant 
and within sixty days from the date the examination was actually made.” The 
agent could not find Lowry in his office so as to deliver the policy. Lowry had 
just taken a position in Torreon, Mexico, and had moved thither. About October 
Ist he visited Texas, and called to ask if the policy had come. The agent was out 
town, but a subagent told Lowry that it had arrived but could not be delivered 
until the premium was paid. Lowry asked to be permitted to take the policy out 
for inspection, and on his promise to return it was allowed to do so. He took it 
to Mexico, and was not again seen by the subagent or by the agent, though sought 
for. On these facts the presumption of delivery and the consequent presumption 
that the necessary premium had been paid which would arise from Lowry’s pos- 
session of the policy, Miller v. Life Ins. Co., 12 Wall. 303, 20 L. Ed. 398, is fully 
rebutted. Bostick v. New York Life Ins. Co. (C. C. A.)- 284 F. 256. His possession 
is shown to be wrongful and not in pursuance of a delivery to him and without 
payment of the first premium which he had agreed and had been reminded was 
a condition precedent to the effectiveness of the policy. That such a condition may 
be thus imposed upon the issuance of the policy, and must be fulfilled, is generally 
held, New York Life Ins. Co. v. Horton (C. C. A.) 9 F.(2d) 320; Jackson v. New 
York Life (C. C. A.) 7 F.(2d) 31; 14 R. C. L., Insurance, § 77, and is recognized 
in Texas. Denton v. Kansas City Life Ins. Co. (Tex. Civ. App.) 231 S. W. 436. 

[5, 6] But it is argued that the union is estopped to deny that the policy is 
in force because for thirty-three days no objection was made to Lowry’s keeping 
it. The circumstances under which Lowry got the policy were such that he could 
not have been misled, and his absence from the country prevented the agent making 
objection. The home office was never notified that Lowry had the policy. There 
is no basis for an estoppel. It is further urged that, notwithstanding an attempt 
in the policy to limit the agent’s powers, under the agency contract he had credit 
with the union for first premiums collected for sixty days after the policy was 
sent him, and that the agent might therefore on his own account extend a similar 
credit to the insured and thus cause in effect a prepayment of the premium, citing 
Amarillo National Life Insurance v. Brown (Tex. Civ. App.) 166 S. W. 658; 
Miller v. Life Ins. Co., 12 Wall. 285, 20 L. Ed. 398; Smith v. Provident Savings 
Society (C. C. A.) 65 F. 765. The shortest answer to the argument is that what- 
ever may have been the agent’s authority to extend credit for the company’s half 
of the premium, he did not extend any. Nor could the company justly have col- 


lected the premium from the agent, from whom the policy had been wrongfully 
taken. ’ 


[7-11] It is also argued that the agent’s testimony was impeached by that of 
Mrs. Lowry, who testified that the agent had told her after her husband’s death 
that the policy had been delivered and was in force, and that the officers of the 
company had told him that they were liable for the face of the policy but were 
hesitating about the double indemnity. The agent had previously on cross-examina- 
tion testified that he had not told Mrs. Lowry the policy was delivered or was in 
force, but only that her husband had it in his effects, and he denied having told 
her that the officers of the union admitted any liability. This cross-examination 
was itself improper, and not a basis for proving contradictory statements. What 
an agent says while he is doing an act within the scope of his agency, dum opus 
fervet, is admissible as original testimony, is a part of the res geste; but after 
the fact, unless the agent’s authority extends to determining liability and making 
adjustments, he could not bind his principal by such admissions as that delivery had 
been made or that the policy was in force. La Abra Mining Co. v. United States, 
175 U. S. at page 499, 20 S. Ct. 168, 44 L. Ed. 223. Again what the agent said the 
company’s officers had said about liability is mere hearsay. Mrs. Lowry’s testimony 
was admitted only to contradict and impeach the agent, but it was not allowable 
even for that purpose, for impeachment by contradictory statements must be upon 
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a material matter, and what the agent had testified as we have pointed out was 
immaterial and inadmissible, and ought to have been excluded to begin with, 
Chicago, ete., R. R. v. Artery, 137 U. S. at page 521, 11 S. Ct. 129, 34 L. Ed. 747, 
The subagent is the only witness who knew the facts attending Lowry’s getting 
possession of the policy, and there was no attempt to contradict or impeach her, 
We find no evidence on which it could be held that full payment of the first 
premium had either been made or waived. 


[12-16] But it is said the language of the policy annulled that of the applica- 
tion about prepaying the premium, and while increasing the rate it proposed credit 
for each of the quarterly premiums until the end of its quarter, a proposal that 
Lowry on reading it was entitled to accept by merely keeping the policy. The 
language found in the face of the policy is: “Annual Premium. $337.60. Payable 
$89.40 quarterly on or before the tenth day of December, March, June and Sep- 
tember during the first policy year at the national office of the society or as pro- 
vided under the general provisions on the following pages hereof in exchange 
for the society’s official receipt. Commencing with the second anniversary date and 
annually thereafter insured will pay an increasing premium rate * * * as stipu- 
lated in paragraph 16 hereof.” The general provisions, aside from those relating 
to extended insurance after the policy has been in force some time, contain nothing 
with reference to payment of premiums except this: “This policy is based upon 
the payment of premiums annually im advance, but premiums may be made payable 
in quarterly or semi-annual instalments. * * * If any premium be not paid when 
due, this policy shall be void except as herein provided. * * * In the payment 
of any premium under this policy except the first a grace of twenty days without 
interest will be allowed. * * * No representative has power in behalf of the 
society to make or modify this or any. other contract of insurance or to extend the 
time for the payment of a premium.” The contention is, and it prevailed on the 
trial, that the language first quoted, the numbers and dates being typewritten upon 
a printed form, may mean that the first quarterly premium is to be paid December 
10, 1929, the second on March 10, the third on June 10, and the fourth on Septem- 
ber 10, 1930, and since September 10, 1929, the date of the policy, necessarily 
passed by before the policy could be delivered and become effective, it could not 
reasonably be the September 10th which was meant, and that the rule should be 
applied that ambiguities are to be resolved against the insurer, who chose the 
ambiguous language. Prudential Ins. Co. v. Stewart (C. C. A.) 237 F. 70, 6 
A. L. R. 766. It s also argued that the stipulation about prepayment in the appli- 
cation is to be ignored because the policy did not accept the offer of the applica- 
tion in that a higher premium was charged, and because in case of conflict the 
policy provision should override that of the application. New York Life Ins. Co. 
v. Tolbert (C. C. A.) 55 F.(2d)_ 10. In reply we say that the application is 
attached to the policy and expressly made a part of it, as by Texas law is both 
permitted and required. Rev. St. 1925, arts. 5050, 4732 (3). The two ought to be 
construed together in case of ambiguity as portions of the same instrument. Hurt 
v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 936. This would be true though 
the composite instrument be only an offer to contract. We find here a case of 
ambiguity rather than contradiction. In construing the language in question it is 
to be noticed that the dates named are those “during the first policy year” and that 
“commencing with the second anniversary date” different premiums will be due. 
The anniversary date is referred to several times in the policy with reference 
to various benefits and liabilities. We think the meaning is that the fixed date of 
the policy, September 10, 1929, and not the uncertain date of delivery, is to begin 
the count of policy years as well as to determine the due date of all premiums. 
This construction of the policy would make the September 10th of the first policy 
year to be September 10, 1929, its initial date. True it is that in case of delay in 
delivery such as occurred here there may elapse a substantial period when there 
‘was no liability on the insurer, and for which a full premium ought not to be paid. 
That injustice is partly offset by the hastened accrual of benefits that depend on 
the anniversary date, and if the unjustice seems great to the insured he might ask 
for a reduction of that premium. Far more serious is the objection to the other 
construction which would make the premium not only for the first quarter but for 
every subsequent quarter that the policy remains in force to become due only at 
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the quarter's end. The insurance would thus be not on a cash in advance basis, 
put on a credit basis. If the company’s business were done in that way there would 
he many losses by failures to pay for past protection and a continual loss of 
interest on the entire premium income. It is testified that in accordance with the 
custom of insurance companies the rates of the union are all figured on a basis 
of premiums prepaid, and that serious losses would result if they are not so paid. 
Not only does the application here stipulate for advance payment of the first 
premium, but the policy declares that there can be no grace allowed on it, and 
that the policy is based on the payment of premiums in advance. This is also the 
requirement of Texas law. Rev. Stats. of 1925, art. 4732, declares what - life 
insurance policies issued or delivered in the State must contain, and the first re- 
quirement is “that all premiums shall be payable in advance,” and the second 1s 
that grace of at least one month shall be granted on all premiums except the first. 
The next, article 4733, states what the policy shall not contain. If the forbidden 
provisions are inserted the effect of the statute is to put them out. First Texas 
State Ins. Co. v. Smalley, 111 Tex. 68, 228 S. W. 550. By parity of reasoning when 
the required provisions are omitted, the law, which becomes a part of all contracts, 
writes them in. Southland Life Ins. Co. v. Hopkins (Tex. Civ. App.) 219 S. W. 
254. The requirement of the statute for premiums in advance is certainly enough 
to resolve any uncertainty or conflict in the provisions of the policy and application 
in favor of a construction that would require premiums in advance of rather than 
after protection given. We think the first premium was due on September 10, 1929, 
or so soon thereafter as the policy was tendered, and that the policy imposed no 
liability until the premium was paid or settled for. 

[17] We are aware that the cited articles of the Revised Statutes are not 
applicable to fraternal benefit societies operating as such. Article 4823; Sovereign 
Camp, Woodmen of the World, v. Nigh (Tex. Civ. App.) 223 S. W. 291. But as 
pointed out above, this is an attempted life insurance, and by doing such business 
the union brings itself within the definition of a life insurance company in article 
4716 and the articles which follow apply to its policies. Mutual insurance is under 
the same law. Article 4819. 

[18] We find no occasion for equitable relief, especially since the policy is 
functus officio. There is ambiguity, but in the light of the statutes it can be 
resolved. Explanation is needed, but not reformation. 

The judgment is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 

MUTUAL LIFE INS. CO. OF NEW YORK v. SCHENKAT. No. 4752. 
Circuit Court of Appeals, Seventh Circuit. Dec. 19, 1932. 
62 Federal Reporter (2d) 236. 
1. INSURANCE. 

Double indemnity provision held violative of state statute requiring excep- 
tions to be printed with same prominence as benefits to which applicable (St. Wis. 
1927, § 204.31). 

St. Wis. 1927, § 204.31, providing that no such policy shall be issued 
unless exceptions of policy be printed with same prominence as benefits 

to which they apply, and that any portion of policy purporting, by reason 

of circumstances under which loss is incurred, to reduce any indemnity 

promised therein to be printed in bold-faced type, and with greater prom- 

inence than any other portion of text of policy, was violated by double in- 
demnity provision of life policy in case of bodily injury effected solely 
through external, violent, and accidental means, because paragraph en- 
titled “Conditions” was in much smaller type and the provisions therein 
providing that double indemnity should not be payable under circumstan- 
ces provided for was in same type as rest of paragraph. 
(For other cases, see Insurance, Dec. Dig. § 133[2].) 
2. INSURANCE. 

Insured’s death from, mistakenly taking poison held effected by “accidental 
means,” evidenced by “visible contusion” or “wound” within double indemnity 
Provision of life policy. 

The facts disclosed that insured died as result of taking a quantity 
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of sodium fluoride, a violent poison, without intent on his part of doing 
himself harm or injury, but in mistaken belief that he was taking a harm- 
less remedy, and that thereafter he became violently ill, was nauseated, 
perspired freely, vomited blood, his lips and tongue were swollen, he be- 
came pale, and later his body discolored and showed marked paralysis. 
His abdomen was rigid, he suffered great pain, and died within three 
hours. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Western District 
of Wisconsin; George T. Page, Judge. 

Action by Sahara Schenkat against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Bert Vandervelde, of Milwaukee, Wis. (Miller, Mack & Fairchild, of Mil- 
waukee, Wis., of counsel), for appellant. 

W. G. Evenson, of Baraboo, Wis., for appellee. 

Before Evans and Sparks, Circuit Judges, and Johnson, District Judge 
Jounson, District Judge. 

Plaintiff (appellee here) brought this suit to recover on a double indemnity 
policy on the life of Otto Schenkat. The portion of the policy in so far as it is 
important here is printed as it appears in the policy: 


“THE 
MUTUAL LIFE 


INSURANCE COMPANY 
OF NEW YORK 
WILL PAY 


ss dascgrita: shee Riad neue d dea nana aaa Dollars to the payee of the 
face amount of Life Insurance Polity No. .............. in con- 
nection with which this Double Indemnity Policy is issued, upon 
receipt of due proof that the death of the Insured under said Life 
Insurance Policy resulted from bodily injury effected solely through 
external, violent, and accidental means, and occurred within ninety 
days after such injury, all upon the conditions set forth in the 
paragraph entitled “Conditions”. 

“Conditions. This Double Indemnity Policy will be payable upon receipt of 
due proof that, while said Life Insurance Policy and this Double Indemnity 
Policy are in full force (and, if said Life Insurance Policy be a policy of En- 
dowment Insurance, before the end of the endowment period or, if said Life In- 
surance Policy be a Yearly Renewable Term Policy, before the termination 
date), said Insured died as a direct result of bodily injury effected solely through 
external, violent, and accidental means, independently and exclusively of all 
other causes, and of which, except in the case of drowning or asphyxiation, there 
is evidence by a visible contusion or wound on the exterior of the body, and 
that such death occurred within ninety days after the date of such injury; pro- 
vided that this Double Indemnity Policy shall not be payable if death resulted 
from self-destruction, whether sane or insane, or from military or naval service 
in time of war, or from any act attributable to war, or from engaging in riot or 
insurrection, or from committing an assault or felony, or from participation in 
aeronautics, or directly or indirectly from disease or bodily or mental infirmity.” 

The facts were stipulated by the parties and are as follows: The double in- 
demnity policy, which is printed in full on pages 26, 27, and 28 of the printed 
record, was issued by the appellant on June 23, 1928, on the life of Otto Schenkat, 
and was in full force and effect on the date of the injury and death of the in- 
sured, Otto Schenkat. The full premium had been paid on the policy. It was is- 
sued in the state of Wisconsin. The contract of insurance is subject to the stat- 


utes of Wisconsin and the laws of the state governing its construction, force, and 
effect, and the rights of the parties thereto. 
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Otto Schenkat, the insured, came to his death August 2, 1931, by reason of 
having taken by mistake a quantity of sodium fluoride, a violent poison, without 
any intent on his part of doing himself harm or injury, but in the mistaken belief 
that he was taking a harmless remedy—epsom salts. 

His death resulted solely by reason of the absorption of such poison into his 
system and the destruction of blood cells. 

After having taken the sodium fluoride, he became violently ill, was nau- 
seated, perspired freely, vomited blood; his lips and tongue were swollen; he be- 
came pale, and later his body discolored and showed marked paralysis. His ab- 
domen was rigid, he suffered great pain, and died within three hours after having 
taken sodium fluoride. 

The policy of insurance sued on was approved by the commissioner of insur 
ance of the state of Wisconsin on April 5, 1927. 

The double indemnity policy probided for the payment of the stipulated sum 
upon proof that the insured died as a direct result of bodily injury, of which 
there is evidence by a visible contusion or wound on the exterior of the body. 

At the conclusion of the trial, each of the parties moved for a directed ver- 
dict. The court directed a verdict for plaintiff and entered judgment on the ver- 
dict, and this is assigned as error. 

[1] Two questions are presented: First, the effect of the Wisconsin statute, 
which is as follows: 

Section 204.31 (2) : “No such policy shall be so issued or delivered * * * 
(6) unless the exceptions of the policy be printed with the same prominence as 
the benefits to which they apply, provided, however, that any portion of such pol- 
icy which purports, by reason of the circumstances undér which a loss is incur- 
red, to reduce any indemnity promised therein to an amount less than that pro- 
vided for the same loss occurring under ordinary circumstances, shall be printed 
in bold-faced type and with greater prominence than any other portion of the 
text of the policy.” 

Section 204.31 (9) : “A policy issued in violation of this act shall be held 
valid but shall be construed as provided in this act and when any provision in 
such policy is in conflict with any provision of this act the rights, duties and ob- 
ligations of the insurer, the policyholder and the beneficiary shall be governed by 
the provisions of this act.” 

The most cursory examination of the part of the policy providing for double 
indemnity makes it apparent at once that the provisions of this statute were 
violated by appellant. To argue that they are “conditions” instead of “excep- 
tions” is merely an evasion. 

The Supreme Court - Wisconsin, in the case of Williams y. Travelers’ Ins. 
Co., 168 Wis. 456, 169 N. W. 609, 611, 959, has construed this provision of the 
Wisconsin law: 

“The defensive clause not appearing in the policy in manner and form as re- 
quired by statute, it is as though it were not there at all. This, in our judgment, 
is the necessary and reasonable effect to be given sub-section 9 of this section 
1960 [204.31], which reads as follows: * * * 


“If it does not so apply in such a situation as we have before us, then it 
seems superfluous. So applied, it gives life to the provisions of the statute which 
so evidently require that greater publicity be given in the policy to the clauses 
under which the insurer may expect to lessen its payments than to the provisions 
under which the insured may have hoped and believed his indemnity was fixed.” 


Counsel for appellant calls attention to the fact that in the case of Lundberg 

Interstate B. M. Acc. Ass’n, 162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 
667, it was held that, after the approval by the commissioner of the policy pre- 
sented to him under section 1960, then in a suit like this upon a policy of the 
beneficiary there cannot be a collateral attack. 


In Williams v. Travelers’ Ins. Co., supra, it is said that the opinion in the 
Lundberg Case went too far and was modified, and as stated on page 465 of 168 
Wis., 169 N. W. 609, 612: “Went too far, and must be now deemed withdrawn.” 
Under this authority appellant cannot avail itself of the defense it has urged be- 
cause it has violated this provision of the Wisconsin statute. 

[2] Second. We hold plaintiff was entitled to recover under the admitted 
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facts in this case, even though the Wisconsin statute had been complied with by 
appellant. ; 

The insured died as a “direct result of bodily injury effected solely through 
external, violent and accidental means, independently and exclusively of all other 
causes.” As an evidence of this the policy required, “and of which * * * there js 
evidence by a visible contusion or wound on the exterior of the body.” We hold 
that this evidence was present. 

From the brief statement of fact, after insured had through accident taken 
the poison from which he died, the stipulation of fact recites “that death resulted 
solely by reason of the absorption of such poison into the system, and the des 
truction of blood. cells:” that the poison produced these effects: Insured became 
violently ill; was nauseated; perspired freely; vomited blood; lips and tongue 
swollen; became pale; body discolored; marked paralysis; abdomen rigid; suffered 
great pain; and died three hours after the accidental taking of the sodium flu- 
oride, a violent poison. 

The word “contusion” and the word “wound” have both been given various 
definitions. Illustrative of this is Thompson v. Loyal Prot. Ass’n, 167 Mich. 31 
132 N. W. 554, 557, where the court instructed the jury as follows: 

“In legal medicine the word “wounds” means injuries of every description 
that affect either the hard or soft parts of the body, and it comprehends bruises, 


contusions, fractures, luxations, etc. In law the word means any lesion of the 
body. * = * 


The policy distinguishes between contusions and wounds, and includes both 
The definition of ‘wounds’ given by the court was a correct one. It is authorized 
by 4 Cooley’s Bfs. on Law of Insurance, p. 3185; Black’s Law Dic. p. 1245; Bou- 
bier’s Law Dic. [p. 1247]: State v. Owen, 5 N. C. 452, 4 Am. Dec. 571. The jury 
has been charged explicitly, in substance, that it must appear that the death was 
caused, alone and independent of other causes, by a bodily injury sustained 
through external violence and accidental means, leaving upon the body marks of 
contusion, or wounds, visible to the naked eye. The third paragraph excepted to 
explains and defines to the jury the meaning of the term ‘visible mark’ and the 
word ‘wounds,’ as used in the insurance contract. 
in such instruction.” 


Illustrative on the same question are: Robinson v. Mason. Prot. Ass’n, 87 
Vt..128, 88 A. 531,:-47_ LR. A. CN. SS.) 924: Barry v. U.S. Mat. Ace:.Ass'n, 235 
F. 712 (C.-C. E.. D: Wis:).s: Horsfall) v.° Pac: Tris; Co, 32 Wash. 132,72’ P. 1628. 
63 L. R. A. 425, 98 Am. St. Rep. 846; Masonic Mut. Acc. Co. v. Campbell, 156 
Ark. 109, 245 S. W. 307; Menneiley v. Employers’ Liability Assur. Corp., 148 N. 
Y. 596, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. Rep. 716; Feis v. U. S. Ins. Co., 
112 Neb. 777, 201 N. W. 558, 39 A. L. R. 1008. 

Appellee has raised some question with reference to the pleading. The point 
is not well taken, and, in view of the opinion expressed, it is unnecessary to enter 
into a discussion of this question. 

Affirmed. 


There was no error committed 


RAINS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 6753. 
Circuit Court of Appeals, Fifth Circuit. Jan. 3, 1933. 


62 Federal Reporter (2d) 341. 
1. INSURANCE. 


Cash surrender value, for purpose of determining period of automatic extended 
insurance after failure to pay premiums, held determinable by first deducting any 
unpaid loan against policy. 

The policy provided that, after premiums were paid on policy for three 
full years, in case of default in payment of subsequent premiums on due 
date, insured should have certain options, among which was option to have 
amount insured thereunder automatically extended from such due date as 
term insurance, for number of years and days which cash surrender value 
at date of default would purchase; or, on surrender of policy within grace 
period to receive in cash, as its surrender value, the full reserve of policy, 
computed on date of default, on American Experience Table of Mortality, 
with interest less any indebtedness secured thereby. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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2. INSURANCE. 

Court must give effect to insurance contract as made by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 

Action by Josephine Matilda Rains against the National Life & Accident 
Insurance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

H. R. Gamble, Sydney Smith, and John W. Penn, all of El Paso, Tex., for 
appellant. 

R. A. D. Morton, of El Paso, Tex., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

Appellant, as beneficiary, brought suit to recover on a policy of life insurance 
for $10,000, issued by appellee on the life of her husband. The company defended 
on the ground that the policy had lapsed for nonpayment of premiums and secured 
a directed verdict at the close of the evidence. There are twenty-one assignments 
of error, but we need not discuss them in detail as they all run to the granting 
of the motion for verdict. 

The policy was issued July 6, 1923. It contained the following material clauses: 
“a. Cash Loans. 


“At any time after premiums have been paid hereon for three full years, the 
Company will lend to the insured within sixty days after written request, upon 
proper assignment of this Policy to the Company on its prescribed form, and on 
‘the sole security thereof, an amount not exceeding the Loan Value of this Policy 
at the end of the then current policy year as provided in the Table of Values (11) 
herein contained, less any indebtedness to the Company hereon or secured hereby 
and any unpaid balance of the premium for the said policy year. 

“8. Non-Forfeiture Provisions. 

“After premiums have been paid hereon for three full years, in case of default 
in the payment of any premium or instalment thereof on the date when due, the 
Insured shall have the choice of one of the following: 

“Options. 

“(1) Paid-Up Insurance: Upon written application therefor and legal sur- 
render of this Policy to the Company at its Home Office, within the grace period, 
the Company will issue a non-participating paid-up policy, payable at the same 
time and on the same conditions as this Policy, for such an amount as the cash 
surrender value of this policy at date of default will purchase, as hereinafter 
provided; or, 

“(2) Automatic Extended Insurance: To have the amount insured hereunder 
automatically extended and continued in force from such due’ date as term insur- 
ance, without the right to loans, for its face amount, for the number of years 
and days which the cash surrender value at date of default will purchase, as 
hereinafter provided; or, 

“(3) Cash Surrender Value: Upon legal surrender of this Policy to the Com- 
pany at its Home Office within the grace period, to receive in cash, not later than 
sixty days thereafter, as its surrender value, the full reserve on this Policy com- 
puted on the date of default upon the American Experience Table of Mortality 
with interest at the rate of three and one-half per cent. per annum, less a maxi- 
mum amount at the end of the third policy year not exceeding two and one-half 
per cent. of the amount insured and thereafter decreasing, and less any indebted- 
ness hereon or secured hereby. 

“Tk Table of Values. 

“The values in the following table are for full paid policy years, subject to 
any indebtedness and will be adjusted proportionately for additional instalments of 
premiums beyond the full paid policy years. This is the table referred to in para- 
graphs 7 and 8 on page 2. 
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After Policy Extended Cash 
Has Been Paid-up Insurance Surrender of 
in Force Insurance Years Days Loan Values 

3 years $560 z 161 $240 
4 years $880 3 321 $390” 


On May 25, 1926, the insured borrowed $225 on the policy. The cash surrender 
or loan value at that time was $240. Premiums were payable quarterly. The last 
premium received by the company was that due July 6, 1926. The insured gave a 
check in payment of the premium due October 6, 1926, which would have con- 
tinued the policy to January 6, 1927, but the check was never paid. The insured 
died on November 17, 1929. 

Appellant concedes that the policy had lapsed, but contends that the premiums 
were paid up to January 6, 1927, at which time the cash surrender value was 
$315, without deducting the loan, which was sufficient to extend the policy beyond 
the date of the insured’s death. Appellee disputes the payment of the October 
premium, contends that the loan should be deducted in determining the cash sur- 
render value, and further contends that, even if the policy be considered to have 
lapsed no January 6th and the loan be not deducted, the extended insurance would 
have expired before the date of the insured’s death, basing this last contention 
on the testimony of its actuary. We are spared the necessity of considering these 
conflicting contentions except as to the question of whether the loan should be 
deducted in computing the cash surrender value of the policy, as appellant concedes 
that, if the loan should be deducted, the policy was void at the time of the in- 
sured’s death. 

[1, 2] We must decide this question against appellant, as did the District 
Court. The policy is unambiguous. Construing all the clauses above quoted to- 
gether, it is clear that the cash surrender value must be determined by first deduct- 
ing any unpaid loan against the policy. We must give effect to the contract as 
made by the parties. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 
230, 76 L. Ed. 416. 

Affirmed. 


NEW ENGLAND MUT. LIFE INS. CO. v. JONES. No. 963. 
District Court, E. D. Kentucky. Feb. 27, 1930. 
1 Federal Supplement 984. 
1. INSURANCE. 


Insurance company held entitled to reformation of “double indemnity” policy, 
on ground of mutual mistake, to recite that, in case of accidental death, $1,500, 
instead of $5,000 stated therein, would be paid in addition to $1,500 face of policy. 

In the description on back of the policy and again on first page at foot 
thereof, policy was referred to as “double Indemnity for Accidental 

Death,” and provision in policy concerning such indemnity was entitled 

‘Double Indemnity in case of death from accident.” The meaning of such 

expressions was that, in case of accidental death, insurer would pay an 

additional $1,500, which was the face amount of the policy, whereas amount 
filled in blank space in policy recited that $5,000 would be paid in addition 

to amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. 
Insurer held not barred by laches from obtaining reformation of life policy 


for mutual mistake, where insurer did not discover mistake until after assured’s 
death. 


Facts disclosed that the possession of the policy by insurer’s local 
agent was not on insurer’s behalf, but on insured’s behalf and as his 
banker. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


In Equity. Suit by the New England Mutual Life Insurance Company against 
Mary Jones, administratrix of Robert Jones, deceased. 

Decree for plaintiff. 

Bruce & Bullitt, of Louisville, Ky., for plaintiff. 
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Stephens & Steely, of Williamsburg, Ky., for defendant. 
Anprew M. J. Cocuran, J. 


[1-3] This suit is before me on final hearing. On March 18, 1924, the plaintiff 
issued to defendant’s intestate, Robert Jones, a twenty-payment, life policy for 
$1,500, with double indemnity for accidental death. In the description of the policy 
a its back and again on its first page at the foot thereof it is referred to as 
“Double Indemnity for Accidental Death.” The provision in it concerning such 
indemnity is entitled “Double Indemnity in case of death from accident.” The 
meaning of these expressions is that in case of accidental death the plaintiff would 
pay the decedent an additional $1,500. It means that and nothing else. That pro- 
vision as it was before the policy was issued was that the plaintiff in case of 
accidental death would “pay dollars in addition to the face amount of this 
policy.” When it was issued, this blank was filled in with the words “Five Thou- 
sand.” The meaning of the expression quoted required that it be filled in with the 
words “Fifteen Hundred.” It was recited thereafter in the provision that “the 
premium specified in this policy includes a premium of $2.10 for the Double 
Indemnity Provision.” Here again this provision is termed a “Double Indemnity 
Provision” and the premium of $2.10 was paid for $1,500 and not $5,000. The 
insured died by accident on May 15, 1928. This suit was brought after his death. 
The bill alleges that the words “Five Thousand” were inserted in the policy in- 
stead of “Fifteen Hundred” by the mutual mistake of the plaintiff and the de- 
cedent, and seeks a reformation of the policy to make it conform to the real 
contract between the parties. The evidence clearly establishes that the insertion 
of the words “Five Thousand” in the double indemnity provision of the policy 
was a clerical mistake. That it was so is established by the face of the policy 
itself. Three thousand and not sixty-five hundred is the double of fifteen hundred, 
and the policy called for double indemnity and no more. The mistake was not only 
on the part of the plaintiff. It was also on the part of the insured. The mistake 
was mutual. In Williston on Contracts, vol. 2, p. 2745, it is said that “Knowledge 
by one party of the other’s mistake regarding the expression of the contract is 
equivalent to mutual mistake.” The insured, if he read his policy, and it must be 
taken that he did—he cannot be heard to say that he did not; defendant cites 
authorities to this effect—knew that a mistake had been made. He knew that what 
he was buying was a double indemnity policy, and that $3,000 and not $6,500 was 
the double of $1,500, and that therefore what should have been inserted was 
“Fifteen Hundred” and not “Five Thousand.” He had no right to take any other 
view of the matter. It follows that plaintiff is entitled to the relief it seeks. It 
makes no difference that suit was not brought until after the death of the insured. 
The decisions cited by plaintiff are all in point, and uphold this position. They are 
the following, to wit: Hemphill v. New York Life Ins. Co., 195 Ky. 783, 243 S. W. 
1040; New York Life Ins. Co. v. Gilbert, 215 Mo. App. 201, 256 S. W. 148; Stark 
v. Masonic Life Association (Sup.) 180 N. Y. S. 235; Gray v. Supreme Lodge, 
Knights of Honor, 118 Ind. 293, 20 N. E. 833; Buck v. Equitable Life Assur. Soc 
of U. S., 96 Wash. 683, 165 P. 878; Rougon v. Equitable Life Assur. Soc. of 
U. S., 146 La. 132, 83 So. 434; Hibbard v. North American Life Ins. Co., 192 
Wis. 315. 212 N. W. 779. 


In some of these cases the suit was brought after the death of the insured. 
None of the decisions cited by defendant are against the conclusion reached. I do 
not find it necessary to differentiate them from the case in hand. Indeed the only 
possible consideration against plaintiff’s right to the relief it seeks is whether this 
is a case calling for reformation in order to correct the mistake. It may be open 
to say that a true construction of the policy according to all its provisions and 
expression is that it calls for the payment in case of accidental death of the sum 
only of $1,500 in addition to the face amount of the policy, notwithstanding the 
express provision that plaintiff would pay $5,000. In construing a written contract, 
one should not confine himself to a single expression in it. To do so may be to 
stick in the bark. He should take into consideration all its expressions. It is pos- 
sible for one expression to correct another. The defendant ignores the expression 
in the policy, four times repeated, that it was for a double indemnity, which means 
the payment of $1,500 in addition to the face amount of the policy in case of acci- 
dental death, and that just as much so as the expression that plaintiff would pay 
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$5,000 in addition means that it would pay that sum. If this position is soyn 

then in a suit on the policy the plaintiff could have contended that the defendant 
was entitled to judgment for $3,000 and not $6,500, instead of having to resort to 
a bill in equity to correct the obvious mistake. 

[4] There is no foundation for defendant’s claim that plaintiff is barred of the 
relief which it seeks by laches. It did not discover the mistake until after the 
assured’s death. The possession of the policy by plaintiff's local agent, Brown, was 
not on its behalf, but on the decedent’s behalf and as his banker. 

The plaintiff is entitled to a decree. 


TONCICH v. HOME LIFE INS. CO. OF AMERICA. 


Supreme Court of Pennsylvania. Nov. 28, 1932. 
163 Atlantic Reporter 673. 
1. INSURANCE. 


Under automatic extension clause of life policy, insured could demand that 
premium reserve be applied to extend full insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
2. INSURANCE. 

Period of extension of life policy under automatic extension clause was com- 
puted on cash value, less insured’s indebtedness at time of lapse. 

Automatic extension clause provided that the cash value granted on 
the lapse of the policy should be the full reserve at the time of the sur- 
render, less any indebtedness to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
3. INSURANCE. id 

Beneficiary claiming under automatic extension clause of life policy could 
not claim that cash coupon issued by insurer, payable according to one of three 
options, should have been. applied in extending policy, absent averment that in- 
sured tried to have coupon so applied. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
Appeal from Court of Common Pleas, Allegheny County; John P. Egan, 
Judge. 

Action by Paul Toncich against the Home Life Insurance Company of Ameri- 
ca. From the judgment for defendant, plaintiff appeals. 

Affirmed. s 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Joseph I. Winslow and John F. Gloeckner, both of Piftsburgh, for appellant. 

Louis J. Bloch, of Pittsburgh, and Arthur S. Arnold, of Philadelphia, for 
appellee. 

KeEPHART, J. 


Appellant sued on a policy of life insurance issued by appellee. The annual 
premiums of $140.22 had been paid for four years since the date of issue, May 
20, 1925. These payments kept the insurance in existence up to and including 
April 28, 1929. At this date it lapsed for nonpayment of premium, but, being 
more than three years old, was subject to an automatic extension. On November 
1, 1928, the insured, plaintiff’s wife, borrowed $300 from the company on the se- 
curity of the policy; this sum remained unpaid thereafter. The insured died 
September 30, 1930, one year, four months, and twenty-two days after the policy 
had lapsed. 


Appellant, the beneficiary, claims the date of death was within the automatic 
extension which reads as follows: “The automatic extension of the net amount 
insured by this policy * * * for the number of years and months * * * are com- 
puted according to the provisions of this policy and upon the assumption that pre- 
miums have been paid in full for the number of years stated above, and that there 
is no indebtedness on the policy. Should any indebtedness exist, it shall be de- 
ducted from the cash value of the policy and the other values shall be correspond- 
ingly reduced. The cash value of the paid up * * * insurance * * * if any, granted 
upon the lapse of this policy will be the full reserve at the time of surrender, less 
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any indebtedness to the Company.” To bring the claim within the automatic ex- 
tension, the facts must support it. = 

{1, 2] When the payment of premiums ceased, the policy lapsed; it was in 
effect in liquidation, and, by its terms, certain rights arose in the parties. Mills 
y. Insurance Co., 136 Tenn. 350, 189 S. W. 691; Bach v. Western States Life Ins. 
Co. (C. C. A.) 51 F.(2d) 191. Under the automatic extension clause, the insured 
could demand that the reserve on the policy, built up by the payment of premiums 
for four years, be applied to extend the full insurance. The period of extension 
was computed on the basis of reserve or cash value at the time of lapse, excluding 
any indebtedness. If there was any indebtedness on the policy, the insurer was 
entitled to liquidate it by charging it against this reserve value. Bach v. Ins. Co., 
supra; Hawthorne v. Bankers’ Life Co. (D. C.) 52 F. (2d) 309. When an in- 
debtedness is charged against the reserve or cash value of a lapsed policy, the 
extended insurance as shown by the table is proportionately reduced. 

The reserve or cash value of this policy on April 28, 1929, was $324; the in- 

debtedness was the $300 loan, leaving $24 to secure extended insurance. This sum, 
on the basis of the tables in the policy, would extend the insurance for one year 
and eleven days, at the expiration of which period, insured being still alive, the 
policy ceased and determined. 
' Appellant ‘relies on Francis v. Prudential Ins. Co., 243 Pa. 380, 90 A. 205, 
where the insurer was not allowed to reduce the term of extended insurance be- 
cause of indebtedness. In that case, however, the policy did not so provide, and 
the court said at page 390 of 243 Pa., 90 A. 205, 208: “If appellant intended to re- 
duce the term of extended insurance on account of loans to the insured, it would 
have been an easy matter to have so provided in the policy. * * * There is no pro- 
vision in the policy for the reduction * * * on account of indebtedness.” In the 
instant case the policy expressly provides for such a reduction. Appellant’s con- 
tention would permit an insured to take, in the form of a loan, cash to the full 
amount of the reserve on his policy and still claim the benefit of the extended 
term which that reserve would have secured if left intact. This, of course, is 
contrary to the terms of the policy. 

[3] On April 28, 1929, there was due a guaranteed coupon for $11.40 by virtue 
of a supplemental agreement as follows: “On the second and each subsequent 
anniversary date of the policy, provided it be then in force, there will become due 
and payable in cash a coupon for the amount shown below. The insured, how- 
ever, may select any one of the three following options: 1. To apply the coupon 
towards paying the premium then due, by surrendering it any paying in cash the 
full premium less the coupon.” The two remaining options are not material to 
this issue. Plaintiff argues that this $11.40 should have been applied by the com- 
pany towards a further extension of the policy. The statement of claim contains 
no averment that insured made any effort to have the coupon so applied. In the 
absence of any indication by the holder of what should be done, and in view of the 
four possible dispositions of the coupon, it is difficult to see how appellant can 
now claim that the coupon had the effect of extending the insurance. 

The judgment of the court below is affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. ROBERTS. 
8 Div. 365. 
Supreme Court of Alabama. Dec. 22, 1932. 
- 145 Southern Reporter 157. 

1. INSURANCE. 
__ Insurance contracts are construed favorably to insured, and forfeiture pro- 
visions must be strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Dividends declared in insurer’s possession available for payment of premium 
must be so applied to prevent forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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3. INSURANCE. 
In action on life policy, evidence did not show insured revoked election to 
have dividend applied on policy loan so that dividends could be applied to premiym, 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE. 


Correspondence following insured’s letter regarding applying dividend on 
premium, offered by insurer on issue of revocation of insured’s election to have 
dividend applied on policy loan, held improperly excluded. 


(For other cases, see Insurance, Dec. Dig. § 65414.) 
5. INSURANCE. 

Counts of complaint for recovery of additional indemnity under life policy 
because of accidental death held good against demurrer (Code 1923, § 9531). 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Circuit Court, Lauderdale County; J. Fred Johnson, Jr., Judge. 

Action on a policy of life insurance by Mary A. Roberts against the Equitable 
Life Assurance Society of the United States. From a judgment for plaintiff, de- 
fendant appeals. 

Reversed and remanded. 

Counts 2 and 3 of the complaint are as follows: 

“Count two. The plaintiff claims of the defendant the further sum of ten 
thousand ($10,000.00) dollars due by a policy whereby the defendant on the llth 
day of March, 1925, insured the life of James C. Roberts who died on the 18th 
day of January, 1931, from accident, his said death resulting solely and instantly 
from bodily injuries caused directly, exclusively and independently of all other 
causes by external, violent and purely accidental means as result of an automobile 
accident which occurred on the said 18th day of January, 1931, of which the de- 
fendant has had notice. Said policy is the property of the plaintiff in that plaintiff 
is named as primary beneficiary in same. 

“And plaintiff avers that the face amount of said policy is ten thousand 
($10,000.00) dollars, and that defendant agreed therein that in the event of the 
death of the said insured, James C. Roberts, from accident as above alleged that 
defendant would pay an additional single sum equal to the face amount of this 
policy to the plaintiff, and plaintiff avers that defendant has had notice of said 
accidental death and that said policy was in force at the time of the said death of 
the insured. Wherefore, plaintiff claims said additional single sum of ten thousand 
($10,000.00) dollars with interest thereon. 

“Count three. The plaintiff claims of the defendant ten thousand ($10,000.00) 
dollars due on a policy whereby the defendant on the 11th day of March, 1925, 
insured the life of James C. Roberts in the sum of ten thousand ($10,000.00) 
dollars, and that defendant agreed in said policy that in the event of the death of 
said James C. Roberts by accidental means that defendant would pay the plaintiff 
an additional sum of ten thousand ($10,000.00) dollars, and plaintiff avers that the 
said James C. Roberts died on January 18, 1931, and that his death was caused 
solely by external, violent and purely accidental means while said policy was in 
force, and that defendant has had notice of said accidental death and that the said 
policy above described is the property of the plaintiff. Wherefore, plaintiff claims 
said additional sum of ten thousand ($10,000.00) dollars.” 

The substance of the demurrer is that the Code form for suit on a life insur- 
ance policy is not applicable to suit on an accident policy; and that the counts 
aver as a conclusion that the policy was in full force and effect at the time of the 
death of insured. 

Howze & Brown, of Birmingham, for appellant. 

Harris Burns, of Birmingham, and Bradshaw & Barnett, of Florence, for 
appellee. 

Boutnrn, J. 

The insurance policy sued upon, denominated a “Guaranteed Investment Policy 
—Ordinary Life,” stipulated for “Additional Indemnity in case of death from 
Accident” in a sum equal to the face amount of the life policy, $10,000. 

Liability vel non for this additional indemnity is the matter of litigation before 
us. 
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The death of the insured in an automobile accident is not questioned. The 
defense set up is a forfeiture of the policy as to this additional indemnity for 
nonpayment of premiums, this demand not being within the protection of the 
extended insurance provisions of the life policy. 

"The issue tried was presented by replication No. 12, as follows: 

“That on to-wit: March 11th, 1930, defendant apportioned to the policy sued 
on an annual dividend of $197.00 which said dividends according to the terms of 
said policy at the option of the insured should be ‘(1) Paid in cash; or (2) ap- 
plied toward the payment of any premium if the remainder of the premium is 
duly paid; or (3) applied to the purchase of paid up additional insurance payable 
in a single sum at the death of_the insured (without additional indemnity or total 
and permanent disability permits); or (4) left to accumulate at 3% interest com- 
pounded annually.’ That prior to March 11th, 1930, the insured had procured a 
loan on said policy in the sum of to-wit $500.00. That on to-wit April 29, 1930, 
the insured requested and instructed the defendant that said dividend in the sum 
of $197.00 be applied as a credit on said loan; that the defendant contrary to the 
request and instruction of insured failed and refused to so apply said dividend, 
that is to say the sum of $197.00, but without notice to the insured to make an 
election under the terms of the policy attempted to apply the same to the purchase 
of paid up additional insurance payable in a single sum at the death of the insured. 
And plaintiff says that the action of the defendant in so attempting to apply said 
dividend was contrary to the terms of the policy sued on, contrary to the express 
instruction and request of the insured and was a nullity. 

“And plaintiff further says that the sum of $197.00 remained in the hands of 
the defendant on to-wit Sept. 11, 1930, and on to-wit Oct. 11, 1930. That a semi- 
annual premium of $214.80 accrued on said policy on Sept. 11, 1930. And plaintiff 
avers that on to-wit Oct. 11, 1930, and within the grace period of 31 days provided 
by said policy the insured mailed to defendant a letter in words and figures as 
follows, to-wit: ‘Oct. 11, 1930, Equitable Life Insurance Co., Birmingham, Ala. 
Gentlemen: I enclose herewith my check for $100.00 which is part pay on my pre- 
mium due for $214.00. I cannot pay the full amount at this time and I hope you 
will accept this and extend the time for me until I can get the balance. Would 
like for the dividend to apply at this time if this is the period when it is to be 
paid. Yours very truly, J. C. Roberts.’ 

“And plaintiff avers that defendant received said letters, and that the same 
revoked the previous request of insured to apply said dividend as a credit on his 
said loan. 

“That at the time of the receipt of said letter defendant had not applied said 
dividend as a credit on said loan. 

“Plaintiff says defendant accepted said $100.00 as a part payment on said 
premium accruing on Sept. 11, 1930, and that said sum of $100.00 together with 
the amount of said dividend to-wit $197.00 was more than enough to pay said 
premium. That it was the duty of defendant to have applied said money so in its 
hands to the payment of said premium and defendant will be held to have so ap- 
plied the same. Wherefore plaintiff says. said policy was in full force and effect 
on January 18th, 1931, the date the insured was killed.” 

The facts are not in dispute. 

The policy was kept in force by regular payment of premiums to and including 
the semi-annual premium of $214.80 due March 11, 1930, which was paid in fuil. 
On that date an annual dividend of $197 was declared. Notice of same had been 
duly given in order that insured might direct the disposition of this dividend under 
the terms of the policy. 

Touching such “annual dividends” the policy provided: 

“The proportion of divisible surplus accruing upon this policy shall be ascer- 
tained annually. Beginning at the end of the second policy year, and on each 
aniversary thereafter such surplus as shall have been apportioned by the Society 
to this policy shall at the option of the Insured (or assignee if any), be either— 

“1. Paid in Cash; or 2, Applied toward the payment of any premium if the 
remainder of the premium is duly paid; or 3. Applied to the purchase of paid-up 
Additilonal Insurance payable in a single sum at the death of the Insured (with- 
out additional indemnity or total and permanent disability benefits); or 4. Left 
to accumulate at 3% interest, compounded annually. If a higher average annual 
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rate is earned, this accumulation may be increased by an interest dividend as 
determined and apportioned by the Society. Such accumulations will be payable 
upon the maturity of this policy or on any anniversary of its register date. 

“Unless the Insured (or assignee if any) shall elect one of the foregoing 
options within three months after the mailing by the Society of a written notice 
requiring such election, the dividend shall be applied to the purchase of paid-up 
Additional Insurance (Option 3).” 

On April 29, 1930, within the three months’ period stipulated, the insured wrote 
to the insurer, at the Birmingham office, the following letter : 

“In regard to my dividend of $197.00 coming to me on this policy as of date 
March 1, 1930, which [wish] to say that I would like for you to credit this divi- 
dend on my loan against this policy. 

“There is a balance due on the premium of $.80, which I sent you, which I 
failed to include in the check. I am inclosing you herewith my check for $.80 to 
take care of this item.” 

This request was duly received, but by oversight was misfiled, overlooked, 
and never complied with, and at the expiration of the three months’ period, the 
company converted or undertook to convert, the dividend of $197 into paid-up 
insurance, under automatic alternative above quoted. 

The next semianual premium was due September 11, 1930. On October 11, 
next to the last day of grace, the insured remitted $100 with a letter as follows: 
“T am enclosing you herewith my check for $100.00 which is part pay on my 
premium due for $214.00. I cannot pay the full amount at this time and I hope 
you will accept this and extend the time for me until I can get the balance. Would 
like for the dividend to apply at this time if this is the period when it is to be 
paid.” 

The check was received and cashed by the company. 

On October 13, 1930, the company wrote the insured: 

“Tf you will kindly sign the enclosed Application for Extension and return it 
to us, we will be very glad to allow you until Jan. 11 to pay the balance of the 
premium. 

“Dividends are payable under your policy on March 11, of each year. There- 
fore, no dividend is payable as of Sept. 11, 1930.” 

The inclosed application was executed and an extension agreement executed 
by the company, stipulating, in effect, that the $100 should be held as a deposit, 
that upon failure to pay the deferred portion of the premium at the expiration 
of the extension period, January 11, 1931, all rights under the policy should be 
the same as if such extension had not been made, and the deposit, less certain 
deductions, returned to the insured. 

The letter of October 13th, above, the application for extension, and the 
extension agreement, were, on objection of plaintiff, rejected as evidence. We have 


recited same to disclose the succession of events, and later deal with the rulings 
of the court presented for review. 


The remaining portion of the premium was not paid at the expiration of tlic 
extension period, and the insured came to his death one week later. 

{1, 2] By the great weight of authority dividends duly declared, or other 
monies of the insured in the possession of the insurer, available for the payment 
of premiums, should be so applied to prevent a forfeiture of the policy. 

In Reliance Life Ins. Co. v. Hardy, 144 Ark. 190, 222 S. W. 12, 13, the rule 
declared in the former case of Union Central Life Ins. Co. v. Caldwell, 68 Ark. 
505, 58 S. W. 355, was reaffirmed and quoted as follows: “‘The doctrine does not 
arise out of the peculiar facts of any particular case. It does not depend upon 
contract, custom or course of dealing for its existence and potency. It has its 
origin in that fundamental principle of justice which will compel one who has 
funds in his hands belonging to another, which may be used, to use such funds, 
if at all, for the benefit, and not to the injury, of the owner; for his consent to 
the one, and dissent to the other, will be presumed. * * * These principles are 
founded upon reason and common fairness and honesty, and they will have appli- 
cation wherever it becomes necessary to prevent a forfeiture, which is favored 
neither at law nor in equity.” 


In the Hardy Case this rule was applied to disability benefits which were due 
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the insured under a separate policy, and which had not been paid at the time of 
default in payment of the premium. 

This principle, as a declared rule of law, has been announced and applied to 
varying facts in many cases, and treated as the prevailing rule by text-writers. 
Reliance Life Insurance Co. v. Hardy, supra; Kern v. Western Life Indemnity 
Co., 192 Ill. App. 96; Fogg v. Morris Plan Ins. Soc., 115 Misc. 491, 188 N. Y. S. 
867: McNaughton v. Des Moines Life Ins. Co., 140 Wis. 214, 122 N. W. 764: 
Mutual Life Insurance Co. of New York v. Breland, 117 Miss. 479, 78 So. 362, 
L. R. A. 1918D, 1009-1014; Clark v. Iowa State Traveling Men’s Association, 156 
Iowa, 201, 135 N. W. 1114, 42 L. R. A. (N. S.) 631, and notes; Great Southern 
Life Insurance Company v. Jones (C. C. A.) 35 F.(2d) 122; Halliday v. Equitable 
Life Assurance Society, 54 N. D. 466, 209 N. W. 965, 47 A. L. R. 446; North- 
western Mutual Life Ins. Co. v. Barker’s Ex’x, 241 Ky. 490, 44 S.W.(2d) 292; 
Joyce on Insurance, § 1166; 32 C. J. 1308; 37 C. J. 486. 

This court, by many decisions, is in accord with the prevailing rule that insur- 
ance contracts are construed favorably to the insured, and forfeiture provisions 
are to be strictly construed as against the insurer. Washburn, Adm’r v. Union 
Central Life Ins. Co., 143 Ala. 485, 38 So. 1011; Manhattan Life Insurance Co. v. 
Parker, 204 Ala. 313, 85 So. 298. 

We therefore approve, as the law of insurance contracts, the rule declared 
by the weight of authority; and accordingly hold that where the insurer, at the 
time of default in the payment of premium, has in his hands dividends duly de- 
clared, sufficient to meet such premium, or unpaid portion thereof, and which have 
not been theretofore otherwise applied in accordance with the terms of the policy, 
or by mutual consent, a legal obligation is on the insurer to apply such dividends 
to the payment of the premium in order to avoid a forfeiture of the policy. 

We do not read the case of McKinley v. National Benefit Life Ins. Co., 223 
Ala. 545, 137 So. 450, as opposed to the doctrine generally recognized to the effect 
that declared dividends must be applied on premiums to save a forfeiture. The 
McKinley Case was dealing with pleadings only, and held that replication No. 3 
in that case did not show such an obligation. Among other things, that replication 
alleged the dividends had not been paid nor applied to premiums, and were still in 
the hands of the insurer, but did not aver they had never been distributed in some 
other manner for the benefit of the insured under the terms of the policy, and so 
held by the insurer. 

[3] Without dispute the insured had elected to have the dividends in question 
applied as a cash payment on the policy loan, and given directions accordingly. So 
far as defendant was concerned this direction had not been complied with, but, 
to the contrary, a different application was made, or attempted to be made under 
the terms of the automatic alternative in the policy. 

The replication alleges that by a certain letter therein set out the insured had 
revoked his direction or election. : 

The evidence does not support this allegation. . 

The correspondence, of which this letter was a part, clearly discloses the 
insurer had in mind a semiannual dividend, if any, available at that time. The 
record does not disclose that the insurer, in his lifetime, ever knew but that his 
direction as to this prior annual dividend had been complied with. The naturat 
inference is to the contrary. If he had then known of a different application by 
the insurer, his subsequent acts would have ratified same. 

[4] The correspondence following this letter, including the application for 
extension of time and its execution, should have been admitted, when offered by 
defendant, on this issue of revocation, vel non, presented by the replication. Its 
rejection was error. 

For entire failure to prove revocation, a material averment of the replication 
as framed, the defendant was due the affirmative charge, as requested. For its 
refusal the judgment must be reversed. 

We refrain from any discussion of other questions strongly argued by counsel 
We merely cite Commercial Fire Ins. Co. v. Allen, 80 Ala. 571, 1 So. 202, dealing 
with one question upon which counsel differ as to the law. 

[5] Counts 2 and 3 of the complaint were good against demurrer. 

True, the Code form of complaint on a life policy, without more, is not ap 
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plicable to accident policies. The counts disclose that death was due to accident as 
defined in the policy. Other averments common to actions on either a life or an 
accident policy may be averred in Code form. The statute, in effect, so provides 


Code, § 9531. 
Reversed and remanded. 
Anderson, C. J., and Gardner and Foster, JJ., concur. 


WOODMEN OF UNION v. ANDERSON. No. 4—2755. 
Supreme Court of Arkansas. Nov. 28, 1932. 

54 Southwestern Reporter (2d) 406. 

1. INSURANCE. 

Evidence held insufficient to establish defense fraternal life certificate lad 
lapsed and had not been reinstated in accordance with insurer’s constitution and 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2. INSURANCE. 

That insurer returned premium after insured’s death would not defeat |i- 
ability, if delinquent premium was accepted and health certificate furnished while 
insured was in good health. 

(For other cases, see Insurance,: Dec. Dig. § 764.) 

3. INSURANCE. 

That premiums properly paid to secretary, authorized to receive them, were 
not sent to insurer’s home office, would not defeat liability on life policy. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Etta Anderson against the Woodmen of Union. 
plaintiff, and defendant appeals. 

Affirmed. 


John A. Hibbler, of Little Rock, and J. D. Shackelford, of Hot Springs, for 
appellant. 


Harper E. Harb and Paul L. Barnard, both of Little Rock, for appellee. 


Judgment for 


MISSOURI STATE LIFE INS. CO. v. JOHNSON. No. 4—2591. 
Supreme Court of Arkansas. Nov. 14, 1932. 
Rehearing Denied Dec. 12, 1932. 

54 Southwestern Reporter (2d) 407. 
2. INSURANCE. 

“Total disability,” within group policy, exists when injury prevents insured 
from doing all substantial and material acts necessary to prosecution of his busi- 
ness, or makes it common prudence not to do such acts. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
3. INSURANCE. . 

In suit on group policies, whether insured was permanently and totally dis- 
abled and lost right eye as result of injury received in automobile accident held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
4. INSURANCE. . ‘ : 

Where employer kept major group policy providing for immediate notice o1 
injury, and certificate issued to insured contained no such provision, whether no- 
tification given about 19 months after accident, when insured obtained information 
that notice was required, was given within reasonable time, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Circuit Court, Hot Spring County; T. E. Toler, Judge. 

Suit by Marion Johnson against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. : 

Allen May, of St. Louis, Mo., W. H. Glover, of Malvern, and Rose, Heming- 
way, Cantrell & Loughborough, of Little Rock, for appellant. 
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Iohn L. McClellan, of Malvern, and Sam T. & Tom Poe, of Little Rock, for 
appellee. 

Humpuetys, J. 

Appellee instituted suit against appellant in the circuit court of Hot Spring 
county to recover $2,000 for permanent injuries received by him in an automobile 
accident on a certificate of insurance issued to him by appellant under group pol- 
icy G-2377, issued by appellant to the Missouri Pacific Railroad Company, pro- 
tecting its employees from total disability on account of bodily injury or disease; 
and to recover $1,000 for the loss of an eye in the same accident on a certificate 
of insurance issued to him by appellant under group policy ADD-501, issued by 
appellant to the same railroad company, protecting its employees against accidental 
injuries. Appellee alleged that he was totally and permanently injured in an auto- 
mobile accident on the 8th day of March, 1930, before he attained the age of 
sixty years, and, as a result of the accident, also lost the sight of his right eye, 
and prayed for judgment in the sum of $3,000 and costs, including an attorney’s 
fee. 
Appellant filed a motion to transfer the cause to the United States District 
Court for the Eastern District of Arkansas, alleging a diversity of citizenship 
and that the amount sued for, including an attorney’s fee, exceeded $3,000. This 
motion was denied over the objection and exception of appellant. 

\ppellant, reserving its objection to the jurisdiction of the court to try the 
cause, fled an answer denying the material allegations of the complaint. 

The cause was submitted upon the pleadings and testimony, resulting in a 
judgment for $3,006 and costs, including an allowance of an attorney’s fee, in the 
sum of $550, from which is this appeal. 

The group insurance policies were issued and delivered to the Missouri Pa- 
cific Railroad Company, and remained in its possession in its general office at St. 
Louis. They were never in the possession of appellant nor subject to His in- 
spection as far as the record reflects. The certificates were the only documents 
issued to him under the terms of the major policies. The only provision in the 
certificates as to either notice ow proof of loss is as follows: “Immediately upon 
receipt of due proof of loss, the company will pay to the employee in full settle- 
ment of all applications hereunder, the amount set opposite such loss * * *” 

Only those protected under group policy G-2377 were eligible for protection 
under group policy ADD-501. Group policy ADD-501 contained the following 
provision relative to notice and proof of claim: “Immediate written notice with 
full particulars and full name and address of insured employee shall be given by 
the employer to the company of any accident, injury, or loss for which claim 
shall be made under the terms thereof. Affirmative proof of loss, on forms fur- 
nished by the company, must be furnished to the company at its home office, St. 
Louis, Missouri, within ninety days after the date of the loss for which claim is 
made.” 

Group policy G-2377 and the certificate issued under same provides that in- 
demnity benefits of $2,000 shall be payable only if the insured, before attaining 
the age of sixty years, has become totally and permanently disabled; and group 
policy ADD-501 and the certificate issued under same provide that an indem- 
nity of $1,000 shall be paid for the loss of one eye resulting from bodily injuries 
effected through external, violent, and accidental means, independently of all 
other causes. 

The facts, stated most favorably to appellee, are as follows: 

On March 8, 1930, before appellee attained the age of sixty years, he was in- 
jured in an automobile wreck. As a result of the accident, appellee received a 
severe injury to his neck and spine and lost the sight of his right eve. After re- 
covering to some extent from the injury to his neck and spine, he returned to his 
work on April 28, 1930, and performed the light duties connected with the char- 
acter of work he was employed to do with the assistance and aid of his colaborers 
until the shops closed down in December, 1930. He was unable to do the heavy 
work connected with his job. He did not realize the serious condition of his 
neck and spine until October, 1931, at which time Dr. Law of Little Rock made an 
X-ray picture of the injured parts, which revealed that his neck bones had been 
fractured. The picture showed that there was a compression type fracture of the 
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bodies of the fifth and sixth cervical vertebra; that the sixth cervical vertebra 
was crushed and tilted; that there was a dislocation of the cervical column: that 
the thoracic and dorsal vertebre were jammed together; that the articulation pbe- 
tween the vertebra in the lower spine were narrowed, and the bodies of the third 
and fourth dorsal vertebre tilted; and that ankylosis had followed as a result 
of the injuries to the spine. 

According to the testimony of the physicians who were witnesses in the case 
appellee should never have returned to work and that his neck and spine injuries 
permanently disabled him from performing hard manual labor. His duties re- 
quired that he perform labor of that character. 

[1] Appellant contends for a reversal of the judgment upon the ground that 
the trial court erred in denying its petition for removal of the cause to the fed- 
eral court. It is argued that to include an attorney’s fee in the amount sued for 
exceeds $3,000, interest, and costs, and in amount makes the cause a remobable 
one under the federal removal statute (Judicial Code §§ 24(1), 28, 28 USCA 8 
41(1), 71). This court has ruled otherwise in the case of Mutual Life Insurance 
Company v. Marsh, 185 Ark. 332, 47 S.W.(2d) 585. In the case referred to, it 
was ruled that an attorney’s fee in cases of this nature must be taxed as costs in 
compliance with the express terms of section 6155 of Crawford & Moses’ Digest, 

[2-4] Appellant also contends for a reversal of the judgment on the ground 
that the undisputed testimony reflects that appellee was not totally and perm- 
anently disabled. This court has said that total disability as used in contracts of 
this character exists when the injury of the insured prevents him from doing al! 
the substantial and material acts necessary to be done in the prosecution of his 
business, and that common care and prudence would require him, in his condition, 
not to do. Industrial Mutual Indemnity Company v. Hawkins, 94 Ark. 417, 127 
S. W. 457, 20 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Mutual Benefit Health & 
Accident Association yv. Bird, 185 Ark. 445, 47 S.W.(2d) 812. The testimony in 
the instant case tends to show that appellee should not have attempted to per- 
form his accustomed duties in the due exercise of common care and prudence 
The testimony warranted the submission of the issue of total and permanent dis- 
ability of appellee to the jury. 

Appellant also contends for a reversal of the judgment on the ground that 
appellee failed to notify appellant within a reasonable time of his total and per 
manent disability and loss of eve resulting from the automobile accident. It is 
true, as argued, that he did not notify appellant of the accident and consequent 
injuries for about nineteen months, but he testined that his failure was due to th« 
fact that the major policy requiring that notice be given was not in his possession 
or subject to his inspection. The requirement for notice and proof of the injur- 
ies was not in the certificate delivered to him. When he obtained information that 
notice was required, he notitied appellant. The question as to whether he gave 
the notice within a reasonable time was a question for the jury and not the 
court. The facts in this case bring it within the rule announced in the cases of 
Concordia Fire Insurance Company v. Waterford, 145 Ark. 420, 224 S. W. 953, 
13 A. L. R. 1387, and Missouri State Life Insurance Company v. Barron (Ark.) 
52 S.W.(2d) 733. 

Under our view of the case, the issue whether the injury received by appellee 
in the automobile accident resulted in permanent and total disability and the loss 
of his right eye, and whether he gave appellant timely notice, were questions for 
determination by the jury under proper instructions. We have examined the in- 
structions, and find no conflict in them and that they correctly announced the 
law applicable to the facts in the case. 

No error appearing, the judgment is affirmed. 





NATIONAL LIFE & ACCIDENT INS. CO. v. BRIM. No. 4—2783. 


Supreme Court of Arkansas. Dec. 12, 1932. 
54 Southwestern Reporter (2d) 990. 
3. INSURANCE. 
Evidence on issue whether insured was in sound health at date of policy held 
to make case for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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5, INSURANCE. 
Allowance of $100 fee for attorney for beneficiary who recovered $375, face 
yalue of policy, held not excessive. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Suit by Gaither Brim against the National Life & Accident Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Bevens & Mundt, of Helena, for appellant. 

A. M. Coates, of Helena, for appellee. 

McHaney, J. 

November 16, 1931, appellant issued to Turner Madden, colored, a policy of 
life insurance in the sum of $375 in which appellee, cousin of the insured, was 
named beneficiary. Madden died January 30, 1932, with all premiums paid. There- 
after, in apt time, proof of death was made and payment demanded which was 
refused and this suit follows. Appellant defended on two grounds, first, that the 
deceased was not the insured; and, second, that if he were he was afflicted with 
tuberculosis and was not in sound health at the date of the policy in violation of 
one of its express provisions. A trial resulted in a verdict and judgment against 
appellant in the sum sued for, and the court allowed an attorney’s fee of $100 
for appellee’s attorney, without hearing testimony and in the absence of attorneys 
for appellant. 


[1-3] Only a question of fact is presented by this appeal as to appellant’s 
liability, the question of the identity of the insured being waived or abandoned. 
Did the insured have tuberculosis or was he otherwise not in sound health at the 
date of the policy, no medical examination being required? The court submitted 
these questions to the jury at appellant’s request in instruction No. 2, and also 
the identity of the insured in instruction No. 4. The jury has decided by its ver- 
dict all questions of fact against appellant. On appeal this court will not reverse 
on the insufficiency of the evidence if there is any substantial evidence to support 
the verdict, and, in determining this question, we must view the evidence in the 
light most favorable to the appellee, giving it its strongest probative value. When 
so considered, we find the evidence amply sufficient and of a very substantial 
nature to show that at the date of the policy the insured was in sound health. 
In addition to the testimony of the widow, a number of friends and acquaintances, 
and the appellee, the agent who took the application of the insured recommended 
the applicant for insurance, and in his testimony at the trial stated: “He was as 
fine a looking specimen as I ever saw, he was a man about 25 or 26 years old and 
would weigh about 140 or 150 pounds and about 5 feet 6 or 7 inches.” In addition 
he testified: “Q. Tell the jury whether or not he was in good sound health when 
he got this policy? A. Yes, sir, he was in good health.” In addition to all this, 
Dr. Rogers, who attended him in his last illness, testified that he found no symp- 
toms of tuberculosis, but that he died of pneumonia. Contradictory of all this is 
the testimony of Dr. Butts that the insured was brought to his office by Mr. 
Tappan in September, 1931, and that he found him suffering with tuberculosis in 
the advanced stage. Appellant insists that Dr. Butts’ testimony is undisputed that 
the insured had tuberculosis at the date of the policy, in violation of its provisions, 
and that, therefore, the court should have directed a verdict for it. While Dr. 
Rogers’ testimony was of a negative character as to whether Madden had tuber- 
culosis, he testified positively that he died of pneumonia. This evidence alone was 
sufficient to make a question of fact for the jury, and, while the lay witnesses 
were not asked as to whether he was so afflicted, a number of them testified to 
his good health, and, of course, if he were in good health at the date of the policy, 
he was not in the advanced stage of tuberculosis. The court did not err, therefore, 
in refusing to direct a verdict for appellant at its request. 


[4, 5] As to the allowance of $100 attorney’s fee, we cannot agree with appel- 
lant that it is excessive, or that the court erred in so doing without hearing evi- 
dence in the absence of counsel for appellant, as the only matter raised in the 
motion for a new trial was that the allowance was excessive, and its alleged ex- 
cessiveness is the only question we can consider. While the amount involved is 
small, only $375, yet the work involved and skill required were the same as if the 
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amount had been much larger. In effect it amounts to $50 in each court, there and 


here. We cannot say that the allowance is excessive or arbitrary. 
Affirmed. 





FALES v. NEW YORK LIFE INS. CO. Civ. 4434. 
District Court of Appeal, Third District, California. Dec. 15, 1932. 
Rehearing Denied Jan. 14, 1932. 
17 Pacific Reporter (2d) 174. 
1. INSURANCE. 
False representation or concealment of material fact by insured may entitle 
insurer to rescind life policy. " 


(For other cases, see Insurance, Dec. Dig. §§ 256[1], 261.) 
4. INSURANCE. 


Evidence in action on life policy held to sustain trial court’s finding that, as 
stated in application, insured had never raised nor spat blood. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Mendocino County; Benjamin C. Jones, Judge. 
Action by Cora E. Fales against the New York Life Insurance Company. 
From judgment for plaintiff, defendant appeals. ; 

Affirmed. 

McCutchen, Olney, Mannon & Greene, of San Francisco, and Mannon & Bra- 
zier, of Ukiah, for appellant. 

Robert E. Hatch, of San Francisco, and A. L. Wessels, of Ukiah, for re- 
spondent. 

Mr. Presiding Justice Pullen delivered the opinion of the court. 

Defendant appeals from a judgment of $3,000 on a life insurance contract 
payable to respondent herein as beneficiary. The defendant claims that Byron E. 
Fales, the insured, had made false representations in his application for the policy. 
The application wherein the alleged false representation was contained was dated 
March 14, 1929, and the policy issued March 21, 1929. The insured died January 
19, 1930, the cause of death being pulmonary tuberculosis. In the application for 
the policy and upon which the policy was issued appeared a question: 

“7, E. Have you ever raised or spat blood?” To which the applicant an- 
swered “No.” 

Appellant contends the finding of the trial court “that said Byron E. Fales 
before the said date of March 14, 1929, had never raised and/or spat blood * * *” 
‘was not supported by the evidence and on that issue relies for reversal. Most of 
the testimony at the trial centered upon the condition of health of the insured 
within the year preceding March 14, 1929, the date of the application and the ten 
months intervening between that date and his death. At the time of the applica- 
tion for the policy Byron Fales was about twenty-four years of age and from 
the medical examiner’s report attached to the application, which was received in 
evidence, the pulse rate was found to be 74, height 5 feet 10 inches, exact weight 
150 pounds, girth of chest at fourth rib 36 inches, and in response to the ques- 
tion “Is applicant’s general appearance healthy?” the answer by the medical ex- 
aminer was “Yes.” He was unmarried and lived on his parents’ ranch near the 
town of Dos Rios in Mendocino county practically all of the time up to his death 
except for intervals of a few weeks from time to time when he was away on short 
trips. 

There is a decided conflict in the testimony of the witnesses for the insured 
on the one hand and for the company on the other, and it becomes thte duty of 
this court to say where the truth lies between the two. 


The defendant called four witnesses who testified directly and positively as 
to the spitting of blood. 


Mrs. Clara Vinton, a witness called by the defendant, testified she was well 
acquainted with the insured and his family for many years. During the Christmas 
season of 1928 he visited the Vintons, remaining about five days. The witness 
testified that during that time he, together with three other young men, Brian and 
John Vinton, her sons, and a young man named Reel, slept in a cabin near the 
family home. Upon the occasion of that visit Mrs. Vinton testified that the 








133 


ind 














Life] Fales v. New York Life Ins. Co. 749 
deceased was sick all of the first day he was there, December 26, 1928 ; she told 
how he sat around the fire, and starting to cough, went out of the kitchen and 
to the back of the house and there sat upon a box and coughed blood and pus 
from his lungs. She helped him back into the house and to the fire, where he 
had a chill and was very sick. She testified also that on the day following he 
was very sick and was brought from the cabin up to the house by the boys, where 
he had another spell of coughing, but not quite so bad and that she again ob- 
served him spitting blood. She described his cough as a “hacking cough. The 
witness stated that at that time she observed that he had tuberculosis, although 
that was three months before he was passed on his medical examination by Dr. 
Hogshead, the examining physician for appellant, and approximately six months 
before he was examined by Dr. Bennett, who in his examination used a steth- 
oscope and took his temperature and sounded his chest and Dr. Bennett stated he 
thought he was only then beginning tuberculosis. 

Brian Vinton, a son of Mrs. Vinton, testified that at the time of Byron Fales’ 
yisit to their place during Christmas, 1928, he had a bad cough “sounded like 
away down in his lungs, coughed hard and his voice seemed to change, he had a 
coarser voice.” He also testified that during the visit in December, 1928, he and 
Byron slept in the same bed. He did not notice that deceased had any trouble 
holding food in his stomach although his mother testified that he “had a good 
appetite * * * but couldn’t keep it on his stomach; when he ate in a few minutes 
it would come up; I don’t think he retained anything more than a half hour while 
at my place.” 

Luke Vinton, another son of Mr. and Mrs. Vinton, testified that he had 
spent a portion of the time at the home of his parents during the Christmas holi- 
days of 1928 and had observed the physical condition of Byron Fales, although 
he was not asked about any spitting of blood. He testified the health of Byron 
was very bad, that “he saw him coughing like he always did and he was taking 
some kind of medicine,” and also: ; ’ 

“Q. Now, did he have spasms of coughing this Christmas? A. Yes. 

“Q. What were those like? A. They were so hard—we had an old wagon 
in the yard and he would rest himself on this wagon and cough. 

“Q. Did you see that? A. I did. : 

“Q. Would he throw up anything? A. He would spit. 

“Q. What would he bring up? A. I never did investigate that.” 

John Vinton and a young man named Reel who also occupied the cabin with 
Byron Fales during Christmas, 1928, were not called as witnesses. 

John M. Vinton, the husband of Mrs. Clara Vinton, testified he was home 
during the Christmas season of 1928 while deceased was visiting them. He did 
not testify that he saw deceased vomit his food or have any hemorrhages, al- 
though he said his wife told him she had disposed of evidence of a hemorrhage. 
Neither did he testify that deceased went to bed during the day on account of 
his illness. He testified that “Byron and my boys slept in the other house and 
the family in another house; so they spent most of the time in the other house,” 
and further: “Did you notice any spells of coughing that he had at Christmas 
time? A. I don’t know I noticed any more than he was coughing and seemed to 
have some disease. Q. You didn’t see the hemorrhages at Christmas time, did 
you? A. No, I never did.” 

L. C. Barnes was one of the witnesses called by defendant, who testified that 
he had seen Byron Fales spit blood. 

It appeared from the record that a hog had strayed or been stolen and the 
witness, together with Martin Hanke, Eugene Provost, and the deceased, had 
been delegated to search for the missing animal throughout the surrounding coun- 
try. Mr. Barnes was riding a horse; Provost, Hanke, and deceased were walk- 
ing. As they were climbing up an incline out of a creek bed the witness testified 
that deceased became weak and had to stop upon two occasions on account of his 
coughing. When asked to describe the cough the witness answered: “Well, at 
that time his cough was in the nature of a hemorrhage * * * lasted say half a 
minute.” He observed the witness at that time raised “a kind of bluish sub- 
stance and I noticed a slight trace of blood in it.” This instance occurred be- 
tween January 27 and February 4, 1929. 
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On cross-examination it appeared that the witness Barnes was a defendant 
in an action by William Fales, the husband of respondent herein, to evict him a 
a squatter from certain farm lands claimed by Fales, which action was stil] pend- 
ing at the time of the trial of this action. It also appeared that Barnes had writ. 
ten the insurance company after the death of Byron Fales, but the contents of 
the letter were not disclosed. During the cross-examination he was asked if he 
had not told certain persons that he was going to throw a monkey wrench into 
the machinery that would prevent a recovery from the insurance company, to 
which Barnes made the rather unconvincing answer “I do not think so.” It also 
appeared that several witnesses called by the insurance company in this case who 
testified against the respondent herein were witnesses for Barnes in the case of 
Fales v. Barnes, above referred to. These witnesses were John Vinton, Luke 
Vinton, Eugene Provost, Mrs. Vinton, L. C. Barnes, and Mrs. L. C. Barnes. As 
to Mrs. Vinton, respondent points out that she testified to a conversation had be- 
tween decedent and his mother, respondent herein, in her presence some time 
during the latter part of June, 1929, wherein she testified that decedent said he 
had just returned from a visit to Dr. Bennett, who told him “he was rotten with 
consumption.” When Dr. Bennett was called he denied he told Byron Fales that 
he had tuberculosis. 


Eugene Provost, who was one of the members of the expedition above men- 
tioned, testified that Byron Fales had to stop on account of a coughing spell and 
observed that he raised sort of a yellowish mucus, but he did not testify as to the 
spitting or raising of any blood. 

Martin Hanke was also on this trip and he testified that deceased was com- 
pelled to stop while climbing up the hills on account of shortness of breath and 
that he observed two coughing spells but did not see what was spit up. 

Renne Provost testified that he knew Byron Fales and during 1928 and 1920 
saw him on an average of twice a week and testified that in the fall and winter 
of 1928 “that he had a sort of cough and that sometimes it was a dry cough and 
at other timmes he spit up blood and phlegm.” 

Another witness called by the applicant was Gwendolyn Edwards, who testi- 
fied that they were friends and occasionally were together attending social affairs 
That some time prior to April, 1928, she noticed that he coughed a great deal and 
on one occasion saw him spit blood. When asked what it looked like she said 
“some mucus and a little blood. I did not pay much attention to it—he called my 
attention to it is what made me notice it. Q. What did he say? <A. He said that 
was from his lungs.” 

The foregoing constitutes all of the direct testimony in regard to the spitting 
of blood by the deceased. 

The respondent called thirteen witnesses who testified as to the physical con- 
dition of the deceased during the time under observation. 

The respondent herein, the mother of deceased, testified that the premiums 
were paid by her and testified that she never saw him, prior to the time of taking 


sat 


out of the insurance, cough or spitting up blood. 


Mr. William Fales, the father of deceased, testified that, prior to the taking 
out of the policy of insurance, he never saw any indication of weakness on the 
part of the son nor did he ever see him have any coughing spells. 

Vernon Fales, a brother, testified that he never saw deceased, prior to March 
21, 1929, ever spit blood or ever have any coughing spasms, and that in the spring 
of 1929, prior to taking out the policy of insurance, deceased had worked with 
the witness on the ranch cutting wood, plowing and carrying on general ranch 
work, during which time he also, together with two other men, engaged in the 
loading of at least two cars of wood a month, and that during that time he and 
the deceased engaged in wrestling and boxing with the young men of the com- 
munity. 

Mr. E. M. Calmer testifed for the plaintiff that he was the athletic director 
of the Olympic Club in San Francisco and knew and worked with the deceased in 
about September and October, 1928. He testified that Byron Fales was in excellent 
condition at that time and a very fine type of athlete and that during a part ot 
that time the witness was engaged in unloading grain cars in the town of Dos 
Rios. He also saw him loading wood into the cars and they were together often 
































Fales v. New York Life Ins. Co. 751 





Life] 


in going over their trap lines during the winter months 1928-1929 and that dur- 
ing all of the time that he knew deceased he never saw him spit up any blood or 
have any violent coughing spells or show any physical weakness. ; 

Dr. E. C. Bennett, a physician and surgeon of Ukiah, was called and denied 
that he had ever told Byron Fales that he was “rotten with tuberculosis” as was 
testified to by Mrs. Vinton. He did say that he examined him in June, 1929, at 
which time he took his temperature and examined his chest and lungs and con- 
cluded he probably had incipient tuberculosis. 

Carl Johnson testified that he knew Bryon Fales and that he had seen him on 
frequent occassions in the fall of 1928. That he and the deceased were both mem- 
hers of the athletic club of Dos Rios and that he had boxed with him and in- 
dulged in other athletic exercises and had not noticed any particular shortness of 
breath or any violent coughing spell. 

Tony Bernott was a farmer living near Dos Rios and saw him in 1928 and 
1929. He also had observed the deceased about the athletic club and had there 
seen him boxing; when asked about his physical condition in the spring of 1929 
he said “the boys in the bunch couldn’t beat him out; sometimes it was an even 
match of boxing’—some of the boys were larger than he—I never saw any sign 
of weakness on his part—nor shortness of breath—nor saw him vomit or cough 
violently. That he had employed him to load a car of wood and that he was 
physically able to do the work. ive. 

Harvey Goddard testified that he knew the deceased and had seen him in and 
about the athletic club of which he was the preseident. He testified that the 
deceased was the athletic director of the club and that he had seen him box and 
had boxed with him and he had never seen him have any coughing spells and 
never saw him spit blood or saw any other signs of weakness or shortness of 
breath. Also that they had been on fishing and hunting trips together. The 
period of time covered by the witness was January, February, and March, 1929. 

Fred Crabtree testified that he saw Byron Fales in the spring of 1929 and 
that he spent about a week at his place in the early part of April, 1929. They 
were hunting wild cats together about every day, going over rough country on 
foot following the dogs and that during that time he never saw him spit up any 
blood or have any coughing spells. 

Orville Johnson was a member of the athletic club and boxed with the 
deceased on various occasions and testified that he never saw him spit up any 
blood or evidence any sign of weakness. 

Floyd Fish was the agent who wrote the policy of insurance in question. 
He testified that he was not personally acquainted with Byron Fales and that 
when he first saw him he called upon him at his home at which time he was 
engaged in digging a ditch with a hoe and that he talked with him perhaps one 
hour and a half before he obtained his signature to the application, and that 
from his appearance he considered him in good health and that he looked physically 
in good condition. 

George Fales, a brother of. deceased, testified as to a trip that the two boys 
took in Oregon in April of 1928, and that at that time they weighed in San 
Francisco and the deceased weighed 145 pounds and that they were together 
continuously in Oregon until about the 22d day of September, 1928, when the 
deceased returned to California. Just prior to his leaving he was again weighed 
at the mill store and he weighed 140 pounds. They were doing heavy work, 
eight or nine hours a day every day of the week, including Sundays. At that 
time he never saw him spit up any blood and did not see or hear him cough. 


Henry Courtney knew the deceased before his trip to Oregon and at that 
time he described his physical condition as being very good and upon his return 
from Oregon noticed but little if any difference in his condition. He testified 
he saw him cough a little but never saw him spit blood at any time. He also 
saw him cutting and hauling wood on the ranch and in the latter part of 1929 
saw him taking part in the unloading of a car of grain. 

The foregoing constitutes a summary of the testimony of the witnesses called 
by the plaintiff with direct reference to the physical condition of the deceased and 
particularly as to the spitting of blood. 

[1] It is an elementary principle of law that a false representation or conceal- 
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ment of a material fact may, in connection with the issuance of a policy of 
insurance, entitle the party relying thereon to rescind on ascertaining the truth, 
3oyer v. United States Fidelity & Guaranty Company, 206 Cal. 273, 274 P. 57. 
Whitney v. West Coast Life Insurance Company, 177 Cal. 74, 169 P. 997; Iverson 
v. Metropolitan Life Insurance Company, 151 Cal. 746, 91 P. 609, 13 L. RR. «A. 
(N. S.) 866; Layton v. New York Life Insurance Company, 55 Cal. App. 202 
202 P. 958. ’ 

It is also evident that, if the deceased had raised or spat blood as related by 
the witnesses, he must have been aware of that fact and there can be no doubt 
that the spitting or raising of blood is regarded by medical men as a serious 
symptom of internal disorder and that the insurance company was entitled to a 
full and truthful answer by the applicant. 

We have set forth the testimony of appellant somewhat fully because jt 
stresses the fact that the spitting of blood was adduced by them by eyewitnesses, 
whereas the testimony of respondent was negative as to the actual spitting of 
blood. 

Respondent, however, emphasizes the fact that the testimony she introduced 
shows that during the time in question the deceased was engaged in trapping 
in the mountains during the dead of winter, walking and climbing over the 
mountains in the vicinity of Dos Rios, loading of cars of grain and wood, 
acting as boxing instructor in the local athletic club and boxing and wrestling 
with the members thereof, hunting and fishing, engaged in general farm work 
and working in the lumber mills in Oregon, and that therefore it negatived and 
was wholly irreconcilable with the testimony of the defendant. 

The trial court was presided over by a capable and impartial jurist who, after 
listening to all of the testimony adduced and after observing the manner of the 
witnesses on the stand, analyzing their motives and considering the conflicting 
and contradictory evidence, found that the deceased had not raised or spat blood. 

[2] Although a witness is presumed to speak the truth, and it is the general 
rule that the uncontradicted testimony of a witness to a particular fact may not 
be disregarded, nevertheless a trial court is not bound to decided in conformity 
with the declaration of any number of witnesses who do not produce conviction 
in its mind against a presumption or other evidence satisfying its mind. Morris 
v. Morris, 84 Cal. App. 599, 258 P. 616. 

“Neither court nor jury is bound by the mere declaration of a witness 
matter how improbable. incredible, or impossible, that declaration may be. It 
a principle recognized in all cases. * * * ‘It is a 
justice is bound by the mere swearing. 


—no 

13 
wild conceit that any court of 
It is swearing credibly that is to con- 
clude its judgment.’ ” Zibbell v. Southern Pacific Company, 160 Cal. 237, 116 P. 
313, 515. 

[3] Mr. Justice Sloss, in the case of Bancroft-Whitney Company v. Mc- 
Hugh, 166 Cal. 140, 134 P. 1157, 1158, says, in regard to the sufficiency of evidence 
to support findings: “* * * It must be borne in mind that, in examining the suffic- 
iency of the evidence to support a questioned finding, an anpellate court must 
accept as true all evidence tending to establish the correctness of the finding as 
made, taking into account, as well, all inferences which might reasonably have 
heen thought by the trial court to lead to the same conclusion. Every substantial 
conflict in the testimony is, under the rule which has always prevailed in this court, 
to be resolved in favor of the finding. In our further statement of facts, we shall 
not, therefore, undertake to recite the testimony, abundant as it may be, which 
would have supported a finding in favor of appellant’s allegation of a conversion. 
All that is required is to point out testimony which, if given credence by the trial 
court, would logically lead to the conclusion that there had been no conversion 
by the defendant. That much of this testimony was contradicted is, in this in- 
quiry, an entirely unimportant consideration.” 

“The decision of the trial court upon questions of fact is conclusive upon us 
[the appellate court], in so far as there is any substantial evidence tending fairly, 
with such inferences as may reasonably be drawn therefrom, to support such de- 
cision.” Clopton v. Clopton, 162 Cal. 27, 121 P. 720, 721. 

“The determination reached by the trial court upon all matters of fact is 
binding upon an appellate court, except only in the single instance where there is 
no substantial evidence * * * to support the findings of the trial court, and, if 
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such evidence is found in the record, then the findings must stand, notwithstand- 
ing the satisfactory character of appellant’s evidence.” King v. Cal. Bank, 73 
Cal. App. 136, 238 P. 108, 109. 

[4] After carefully reading and analyzing the entire record we cannot say 
that there is not evidence which, if given credence by the trial court, would not 
logically lead to the conclusion found, and for that reason the judgment should 
be affirmed, and it is so ordered. 

We concur: Plummer, ].; R. L. Thompson, J. 


BURR v. POLICY HOLDERS’ LIFE INS. ASS’N. Civ. 4705. 
District Court of Appeal, Third District, California. Jan. 9, 1933, 
17 Pacific Reporter (2d) 1014. 
2 INSURANCE. 

Although insured had disease called milk leg, evidence supported finding that 
‘nsured was in good health as stated in application. 

Evidence showed that disease in question had not prostrated in- 
sured, and that it bothered her but little; that from time to time she 
had ulcers on her leg, but only as result of injuries sustained from 
bruises or knocks; that such disease was local, as distinguished from 
organic or constitutional, and would not shorten life; and that such 
disease does not affect general health of patient. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

“Good health” within life policy or application does not mean perfect health, 
and insured is in good health unless affected with substantial attack of illness 
threatening life, or with malady having some bearing on general health. 

The term “good health” is comparative, and does not depend on ail- 
ments which are merely slight and not serious in their natural conse- 
quences. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

4. INSURANCE. 

Warranty that insured is in “good health” requires only ordinary and reason- 
able degree of health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. INSURANCE. 

Truth of warranty that insured is in good health is generally question for 
trier of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Superior Court, Lassen County; H. D. Burroughs, Judge. 

Action by William Clark Burr against the Policy Holders’ Life Insurance 
Association, a corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hugh Martin Young, Charles D. Warner, and Thomas W. Hughes, all of 
Los Angeles, for appellant. 

J. A. Pardee, of Susanville, for respondent. 

Parker, Justice pro tem., delivered the opinion of the court. 

The statement of the question involved is given by appellant thus: “The 
main question agitated upon this appeal involves the doctrine of warranties as 
applied to the statements and representations made by an applicant for mem- 
bership in a Mutual Benefit Association organized and operating under the 
provisions of 452a of the Civil Code of California.” 

The contention is that the insured in her application for insurance asserted 
statements as to her health and bodily condition which were in fact absolute and 
strict warranties as to matters about which she was making declaration, and 
which were false when made, as a consequence of which the warranties so made 
by her failed and the obligation of the insurer thereupon became void. 

__ In the court below judgment went for the plaintiff who sued as the bene- 
ficiary of the deceased insured. 

There seems little dispute as to the law, and strange as it may seem, there 
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is no dispute of facts. In the application for insurance the following questions 
and answers appear: 

“Q. Are you now in good health? A. Yes. 

x “Q. Have you knowledge that any physical disease exists in your system? 
. No.” ; 

The application was dated June 3, 1930, and insured died some eight months 
thereafter. The finding of the trial judge is as follows: 

That during a period of eighteen years prior to her death the said insured 
had at intervals been afflicted with what is commonly known as milk leg and at 
times ulcers would form on her leg, but said milk leg and ulcers were of a local 
nature and did not in any way affect her general health and did not contribute 
to her death. 

Appellant does not seriously question the finding nor does he point out 
wherein the evidence is insufficient in support thereof. It is taken for granted 
notwithstanding the finding, that the disease called milk leg was of such a char. 
acter as to negative the insured’s statement of good health. Assuming this much 
appellant then seeks to apply the law relative to warranties. : 

[1] Conceding the statements in the application to be warranties and con- 
ceding that the falseness of these statements would void the policy, we are still 
left with the finding that the statements were true and that the health of the 
insured was good and that no physical disease existed in her system. Our in- 
duiry then must be as to the sufficiency of the evidence to support the finding. 
The question is one of medical cognizance. As a court we can take no judicial 
notice of the character of the disease called milk leg and we cannot launch off 
into an uncharted course of medicine, pathology, and kindred subjects. 

[2] The evidence indicates that the disease had not prostrated the insured 
nor caused her to become bedridden. From time to time she had ulcers on her 
leg, but only as the result of injuries sustained from bruises or knocks. No ulcer 
was present at the time of the application for insurance. Her family seemed to 
take no interest in the ailment and it bothered her but little. 

The only medical testimony adduced is that the disease called milk leg is a 
local disease as distinguished from organic or constitutional; that such a disease 
would not shorten life and is entirely curable; and, further, that such an ailment 
could not render a person afflicted therewith ineligible for life insurance. 

The testimony relied upon by appellant embraces an isolated statement that 
milk leg is not a healthy condition. Yet this one phrase is found in a more or 
less general discussion. The witness stated that milk leg was a local disorder 
and that it was not a healthy condition, but that as far as the whole general con- 
dition goes it has no effect upon such general condition, save that the patient 
suffers pain. Analyzing the testimony further, it appears that a person suffering 
from milk lez would be considered in good health. Still further, the evidence 
discloses milk leg as a disease that does not affect the general health of the pa- 
tient. We conclude that the evidence fully supports the finding. 

[3] The term “Good Health” in the life insurance policy or application is 
comparative, and an assured is in good health unless affected with a substantial 
attack of illness threatening his life or with a malady which has some bearing 
on the general health. It does not mean perfect health; nor would it depend 
upon ailments slight and not serious in their natural consequences. Maine Bene- 


fit Ass’n v. Parks, 81 Me. 79, 16 A. 339, 10 Am. St. Rep. 240. 


[4, 5] A warranty that the insured is in good health is not broken unless the 
insured has an ailment of a character so well defined as appreciably to affect his 
health. Only an ordinary and reasonable degree of health is required and this 
question is generally to be determined by the trier of fact. 14 R. C. L. § 248, 
and cases therein cited; 1 May on Insurance, § 295. 

[6] The appellant next urges that its rights were prejudiced by the action of 
the trial court in permitting the filing of an amended complaint. The original 
complaint was based upon the claim of plaintiff as the beneficiary under the pol- 
icy and sought recovery for the amount of the insurance. It developed at the 
trial that defendant was a mutual insurance company and that losses were paid 
by assessment of its members. That there was maintained a benefit fund which 
was kept revolving through such assessments. It likewise appeared that the 
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benefit fund had been and was depleted so that in order to pay the claim of 
plaintiff it would be necessary to levy another assessment. 

The amended complaint, after setting up the general cause of action, asked 
for a judgment directing the levy of such an assessment. 

It is quite apparent that the substituted pleading in no wise changed the 
cause of action but sought more complete relief, namely, the aid of the court in 
enforcing the claim sued upon. 

Following the rule as announced in Frost v. Witter, 132 Cal. 421, 64 P. 705, 
4 Am. St. Rep. 53, we conclude that the action of the court below in permitting 
the amendment was not prejudicial. 

The judgment is affirmed. 

We concur: Pullen, P. J.; R. L. Thompson, J. 


METROPOLITAN LIFE INS. CO. v. McDONALD. 
Court of Appeals of Kentucky. Nov. 22, 1932. 
54 Southwestern Reporter (2d) 625. 
1. INSURANCE. bien ' 
In beneficiary’s action on policies of life insurance, existence or nonexistence 
of heart disease before insured signed applications held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE. 

Where insured’s declaration in application for life policy, that he has not had 
certain specific diseases, is knowingly false and was made to deceive insurer and 
procure policy, insurer relying thereon, policy must be regarded as obtained by 
fraud, and is void. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. INSURANCE. 

Insured’s false declarations in application for life policies that he had never 
had syphilis, had not been under care of physician within three years, and had not 
undergone treatment, held to invalidate life policies. 

Uncontradicted evidence showed that the insured’s declarations that 
he had never had syphilis, had not been under the care of any physician 
within three years, and had never been under treatment at any dispensary, 
hospital, or asylum, were substantially false, and that insurer, acting rea- 
sonably and naturally in accordance with the usual practice, would not 
have accepted the applications and issued the policies, if the substantial 
truth concerning the disease had been stated in the insured’s declaration. 

Hence policies were void, even though declarations were not made with a 

knowledge of their falsity or with the intention to mislead or deceive the 

insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 
és Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 

ivision. 

Action by Sarah McDonald against the Metropolitan Life Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Reversed. 

Wm. Marshall Bullitt, Robert Lee Blackwell, and Bruce & Bullitt, all of 
Louisville, for appellant. 

Woodward, Hamilton & Hobson and Robert P. Hobson, all of Louisville, for 
appellee. 

RICHARDSON, J. 

The decisive question presented by this appeal is the appellant’s right at the 
conclusion of all of the evidence to a directed verdict. 

Garland Crosson, a colored man, by written applications, dated March 12 and 
28, 1928, to the Metropolitan Life Insurance Company, applied for policies of 
insurance on his life. On March 26, 1928, in consideration of 15 cents paid by him 
to the company, it issued, on the application dated March 12, and delivered, policy 
No. 97772790, by which it agreed to pay the beneficiary $195 upon the death of 
Crosson. On March 9, 1928, for the same consideration, it issued on the application 
of March 28, and delivered to him, policy No. 97929216, by which it agreed to 
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pay the beneficiary $195 upon his death. The weekly premiums on these policies 
were paid by him to the company to, and including October 18, 1928, the date of 
his death. Sarah McDonald was the designated beneficiary of both policies. She 
made proofs of the death of the insured, submitted them to the company, when 
it denied its liability. This action was instituted by her to recover of it, the amounts 
it agreed to pay on the death of the insured, on receipt of proofs of death, and 
the surrender of the policies. 

Crosson signed an application for each policy. He was examined by a physician 
subsequent to the date of each application and before the delivery of the policies, 
In each application he declared he had no disease of the heart. 

The examining physician of the company stated in his reports to the company 


that he had personally examined the insured, and that he was in good health and 
had no disease of the heart. 


The insured had made his home with the beneficiary, Sarah McDonald, for 
five years next before the delivery of the policies and subsequent thereto, until 
some time in July or August, 1928. He spent a great deal of his time at her home. 
He ate and slept there, and she says he was at her home in January, 1928, and 
not in the city hospital; that he was not sick, to her knowledge, until in July, 
1928; that prior to the time the policies were delivered he had not complained of 
any illness; that he worked until in the month of July. A neighbor of Sarah 
McDonlad was almost daily in the home where Crosson lived, but she did not see 
Crosson very often because he was working; that she did not know of his ever 
being sick; that he worked regularly when he could get work; that she had no 
knowledge of his being in the hospital at any time until in April, 1928. 


On January 18, 1928, Crosson visited the clinic of the city hospital in Louis- 
ville, where he gave to Dr. Dowell Collins a history of his health and feelings. 
Dr. Collins examined him and diagnosed his illness as syphilitic cardiac, or leutic 
heart disease. Again on January 21, 1928, Crosson was at the clinic of the city 
hospital and gave to Dr. W. S. Randail a history of his affliction. Dr. Randall 
diagnosed his disease as syphilitic infection, and prescribed treatment for this 
disease. 

[1] In July, 1928, Crosson was a patient in the city hospital and was treated 
by Dr. French for a syphilitic heart. Dr. M. H. Thompson, in August, 1928, 
examined him at the city hospital and diagnosed his illness as syphilitic infection 
To Dr. Thompson he gave a history cf his disease, which he stated began with 
a penis sore a number of years before. The insured died of this disease in October, 
1928. Considering the statements of the medical examiner of the company that 
Crosson had no heart disease at the time of his examinations, in connection with 
the other evidence in behalf of appellee, it is apparent that such evidence con- 
flicted with the statements of the two physicians who examined him in January, 
1928, and testified to the effect that he was at that time afflicted with heart disease. 
Thus was made an issue as to the existence and nonexistence of the disease of 
his heart before his signing either of the applications. Such conflicting evidence. 
under the prevailing rule in such cases, entitled the appellee to the submission of 
this issue to the jury. Penick v. Metropolitan Life Ins. Co., 220 Ky. 627, 295 
S. W. 900; Metropolitan Life Ins. Co. v. Penick, 227 Ky. 490, 13 S.W.(2d) 496. 
But other defenses were presented by the answer, and, according to our view, were 
fully sustained by the evidence, without contradictory evidence in behalf of the 
appellee. 

[2, 2] In his applications, the insured expressly. and positively declared, “I 
have never had any of the following complaints or diseases, viz.: * * * syph- 
ilis. * * * T have not been under the care of any physician within three years. 
I have never been under treatment at any dispensary, hospital or asylum. I hereby 
declare that the statements recorded above * * * are true and complete, and 


I agree, that any misrepresentation wilfully made shall render the policy void. 


Immediately below the insured’s signature to these declarations is the report 
of the physician who examined him, and reported and recommended the issuance 
of the policies. These reports do not show or tend to show that the insured was 
or was not on January 18 and 21 at the city hospital, and was not afflicted with 
an infectious disease. It is not shown by either of them that the medical examiner 
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made any inquiry of the insured, or that the insured made any statements to him, 
other than the declarations in his applications to the company, relating to his 
infectious affliction. The testimony of the beneficiary and her neighbor does not 
show or tend to show that they had or did not have any knowledge of his af- 
fiction, or that they at any time made any inquiry of him, or that he made any 
statements to them concerning such affliction. It would not be expected that he 
would make known to these women that he had a venereal disease. The testimony 
of the four physicians who were introduced by the company shows that the infec- 
tious disease with which the insured was afflicted in January, 1928, was in its 
nature latent, without visible or marked symptoms, and “as insidious as the whis- 
perings of the bad angel,’ ready to become active at any moment, and that its 
presence was not discoverable by the ordinary metheds of the diagnostician, with- 
out resorting to certain scientific tests, without a history of its origin and exist- 
ence by the subject afflicted. The reports of the examining physician do not 
disclose that the insured imparted to him the history of his affliction, or that any 
scientific tests to discover its presence were made by him. The beneficiary and her 
neighbor, who was a witness in her behalf, were not qualified to discover the 
insured’s affliction or its peculiar characteristics. In fact no evidence was offered 
or heard showing or tending to show that the insured was not afflicted with this 
venereal disease on January 18 and 21, 1928, or that he was not examined by Dr. 
Collins and Dr. Randall on those dates at the city hospital, when the latter pre- 
scribed treatment for him on January 21st. The examinations of the insured by 
Dr. Collins and Dr. Randall in January, 1928, and the existence and nature of his 
affiction, and that one of them prescribed treatment, were facts within his 
knowledge at the time of his signing of the applications, and also at the time the 
examinations of the insured were made by the company’s examining physician. The 
fact that the company’s physician reported him in good health doubtless was due 
to the insured’s declaration in his applications that he was free from this particular 
disease, and to his failure to disclose the history of it as it was known to him 
and as given by him to other physicians, both before and after the issuance of the 
policies. Crosson knew the purpose of ascertaining, by the company through its 
examining physician, his health, and the materiality thereof in relation to the 
insurance. He was aware of the object of the physician’s examination, and that the 
purpose was to determine whether he was a fit subject to insure. Not only was 
such declaration false, but it was material in determining his fitness for insurance. 
It was his duty not cnly to speak the truth, but not to conceal the truth, in rela- 
tion to the existence of the infectious disease. 


“A false impression may consist in a concealment of what is true as well as 
an assertion of what is false. Faris v. Lewis, 2 B. Mon. 375; Singleton’s Adm’r v. 
Kennedy & Co., 9 B. Mon. 222; Crescent Grocery Co. v. Vick [194 Ky. 727, 240 
S. W. 388], supra; Weikel v. Sterns, 142 Ky. 513, 134 S. W. 908, 34 L. R. A. 
(N. S.) 1035; Eversole v. Chandler, 217 Ky. 148, 289 S. W. 215. The suppression 
of truth is as vicious and disastrous as a false representation. The motive is the 
same in either case, and the result should be the same, since it is the intention that 
constitutes the fraud. Ruffner v. Ridley, 81 Ky. 165; Hays v. Meyers, 139 Ky. 444, 
107 S. W. 287, 32 Ky. Law Rep. 832, 17 L. R. A. (N. S.) 284, 139 Am. St. Rep. 
493; Taylor v. Bradshaw, 6 T. B. Mon. 145, 17 Am. Dec. 132.” See Dennis v. 
Thomson, 240 Ky. 727, 43 S.W.(2d) 18, 23. 


The uncontradicted testimony of Dr. Collins and Dr. Randall that the insured 
was afflicted in January, 1928, with the specified disease of which he declared in 
his applications to the company that he was free, as well as their testimony that 
he was at the ctiy hospital in 1928, when treatment was prescribed for him, brings 
the case clearly within the general applicable rule in such cases; that is, if the 
insured’s declaration in his application in reference to his not having certain 
specific disease was untrue and was known to him at the time of the making of 
the applications, or receipt of the policies to be untrue and was made by him for 
the purpose of deceiving the insurance company and procuring the policies thereby 
and the company relying thereon was deceived into issuing the policies by such 
untrue declaration, the policies are to be regarded as obtained by fraud and are 
void. National Council, Knights and Ladies of Security v. Dean, 191 Ky. 622, 231 
S. W. 29; Grand Lodge, Brotherhood of R. R. Trainmen v. Nolan, 196 Ky. 296, 
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244 S. W. 759; Globe Indemnity Co. v. Daviess, 243 Ky. 356, 47 S.W.(2d) 999, 

The undoubtful, uncontradicted evidence shows that the insured’s declaration 
in respect to his not having in January, 1928, an infectious disease was substan- 
tially untrue, and that the company, acting reasonably and naturally in accordance 
with the practice usual with life insurance companies under similar circumstances, 
would not have accepted his applications and issued the policies to him if the 
substantial truth oncerning his disease had been stated in his declaration, even 
though it was not made with a knowledge of its falsity or with the intention to 
mislead or deceive the company. New York Life Ins. Co. v. Long, 199 Ky. 133, 
250 S. W. 812; Security Life Ins. Co. v. Black’s Adm’r, 190 Ky. 23, 226 S. Ww. 
355; National Protective Legion v. Allphin, 141 Ky. 777, 133 S. W. 788; Etter vy, 
National Life & Accident Ins. Co., 228 Ky. 399, 15 S.W.(2d) 242. As to these last 
two issues, the appellant was plainly entitled to a directed verdict, even though the 
evidence was conflicting as to the issue of the existence of the insured’s heart 
disease. Insurance Co. of North America v. Gore, 215 Ky. 487, 284 S. W. 1107: 
Russell Lumber & Supply Co. v. Grooms, 231 Ky. 544, 21 S.W.(2d) 835; Stanley's 
Adm’r v. Duvin Coal Co., 237 Ky. 813, 36 S.W.(2d) 630; City of Louisville y, 
Hale’s Adm’r, 238 Ky. 182, 37 S.W.(2d) 20. 

The evidence shows that on April 6 or 8, 1928, after the application was made 
in March, 1928, for the last policy, and before it was delivered on April 9, Crosson 
was treated by a physician for the disease which caused his death in the following 
October, but that he failed to disclose to the Company this fact. It is argued that 
the policy speaks as of the date of its delivery and that the misrepresentations 
made by the insured in the last application are continuing in their nature until the 
policy was delivered, and that the law imposed the duty on the insured to disclose 
the existence of the disease and the treatment by the physician between the date 
of the application and the delivery of the last policy. Having decided that the 
company is entitled to a directed verdict on other grounds, it is not necessary to 
consider this question properly to dispose of the case. 

The judgment is reversed for proceedings consistent with this opinion. 


NATIONAL LIFE & ACCIDENT INS. CO. v. PATE. 
Court of Appeals of Kentucky. Nov. 25, 1932. 
54 Southwestern Reporter (2d) 663. 
z. INSURANCE. 


Evidence held insufficient for jury on question of beneficiary’s diligent effort 
to locate insured during latter’s absence, as required to raise presumption of 
death (Ky. St. § 1639). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Evidence held insufficient for jury on question whether insured resided in 
state at time of departure, as required to raise presumption of death from seven 
years’ absence (Ky. St. § 1639). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, McCracken County. 

Action by George Pate against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant moves for an appeal. 

Motion sustained, appeal granted, and judgment reversed. 

lL. B. Alexander, of Paducah, for appellant. 

Eaton & Boyd, of Paducah, for appellee. 

Perry, J. 

This is an appeal by the National Life & Accident Insurance Company 
against George Pate, seeking reversal of a judgment rendered in the McCracken 
circuit court in favor cf the appellee against the appellant insurance company in 
the sum of $256. 

The National Life & Accident Insurance Company on December 3, 1923, is- 
sued an industrial policy of insurance to Tonie Paleo at Paducah, Ky., for the 
principal sum, of $256, which provided that upon the death of the said Tonie Pa- 
leo said sum would be paid to George Pate, his father-in-law. 

By the evidence it is shown that, soon after the issuing of this policy to the 


nom prac 
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insured Paleo, he delivered it to his father-in-law, the appellee, George Pate, 
named as beneficiary therein, who has continued to pay the premiums on the in- 
surance policy from its receipt up to the date of the trial of this action. 

It further appears that the appellee, George Pate, is a colored man living in 
Paducah, Ky.; that he had a daughter who, prior to 1923, went to Detroit, Mich., 
where she met Tonie Paleo, to whom she was married, or, at any rate, they there 
lived together, representing themselves as man and wife. 

In the fall of 1923, the daughter of George Pate died. During her last illness 
he went to Detroit and, upon her death, brought her remains for burial back to 
Paducah, Ky. He was accompanied on the trip by his son-in-law, Tonie Paleo, 
who assisted in paying the expense of the trip and burial. From such time in 
October, 1923, Paleo remained in Paducah at the home of his father-in-law, 
George Pate, until a few days before Christmas, when, according to Pate’s evi- 
dence, he left Paducah by the way of Louisville for Detroit, stating at the time 
that “he was going back home—he called Detroit his home.” 

Pate further testifies that, when he went to Detroit upon the occasion of his 
daughter’s sickness and death, it was the second time he had ever seen Tonie 
Paleo, he having once visited his daughter in Detroit some couple of years be- 
‘ore, when he first saw his son-in-law, Paleo, and that the only way he knew or 
heard anything about Paleo was from his daughter’s letters, and that he never 
received from nor wrote any letters to Paleo. 

Further Pate testifies that “after I brought her back here and had her buried 
and he stayed awhile here with me and while he was here, I took out this insur- 
ance on him,” that after so staying with him awhile, Paleo told him he was go- 
ing back home, which he said was in Detroit, and that he had never since Paleo 
left Paducah written him, nor known where to write him, nor tried to find out 
anything about Paleo, or where he was, except upon one occasion four or five 
years ago, when he states, “a fellow came down here from Detroit and I asked 
him, ‘Did you ever see Tonie Paleo?’ and he said he did not” and that such in- 
quiry was the only investigation he had ever made in any way as to Paleo since 
his stay of about a month with him in Paducah in 1923. 

George Pate, on the 28th day of April, 1931, which was some seven years 
from the time his son-in-law, Paleo, left Paducah, instituted his action in the 
McCracken circuit court, alleging the issual and delivery by the appellant to Pa- 
leo of the policy sued on, the payment of the premiums thereon, and that the in- 
sured, Tonie Paleo, was dead, or presumed to be dead, upon the grounds that he 
resided in Paducah, Ky., at the time the policy was issued, and continued to re- 
side there for about three weeks thereafter, when he decided to go to Detroit, 
Mich., and that “on or about the 20th day of December, 1923, he departed from 
the state of Kentucky, the state of his then residence, and has never returned to 
said state for more than seven years, and he has not been seen nor heard from in 
all said time since about the 20th day of December, 1923, and for more than seven 
years last past, and plaintiff, therefore, says that said insured is to be presumed 
to be dead”; further he alleges that, not having heard from or of Paleo for 
more than seven years last past, during all of which time the insured had been 
absent from the state of Kentucky, he presented proof detailing such facts as to 
the death of the insured to the appellant on March 27, 1931, and claimed the 
death benefits provided in said policy, which the appellant has declined to pay 
and for which he prayed judgment in the sum of $256. 


The defendant answered, denying the allegations of the petition, and fur- 
ther, by separate paragraph, pleaded that George Pate had no insurable interest 
in the life of Tonie Paleo, and that the procurement of the said policy and the 
payment of the premiums thereon by him was purely speculative, and that he 
was not entitled to recover. 

Answer was controverted of record, the trial had before a jury, and, at the 
conclusion of plaintiff’s testimony, the appellant offered a peremptory instruction, 
which the court overruled, and, appellant declining to introduce proof, submitted 
the case to the jury under an instruction No. 1, upon which the jury found for 
the plaintiff, and the court thereupon duly entered judgment. 

Appellant’s motion and grounds for a new trial being overruled, it prose- 
cutes this appeal, complaining that (a) the testimony in this case is not sufficient 
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to justify the judgment against it; (b) the verdict of the jury is not sustained by 
the testimony; and (c) that the court erred in overruling its motion for a peremp- 
tory instruction. 

First considering and disposing of appellant’s objections (a) and (b), that 
the testimony in the case is not sufficient to justify or sustain the judgment 
against it, we find the evidence given by the plaintiff, when testifying in his own 
behalf, comprises practically all the testimony to be found in the record in sup- 
port of or to sustain his claim and which testimony details the facts substantially 
as given above, that Paleo stayed with him for about a month at his home in 
Paducah following the death of his wife and his return with her father, George 
Pate, for the purpose of bringing to Paducah her remains for burial; that he had 
only seen Paleo prior to this visit upon one previous occasion, that being upon 
his visit to his daughter in Detroit some couple of years before; that he had at 
no time, either before or since these two occasions, written to,or had a letter from 
the said Paleo, nor had he in any wise heard from or him during the more than 
seven years since he had left Paducah for his stated purpose of returning to De- 
troit, which city Paleo called his home, nor had he, during such period of more 
than seven years, made any effort by letter, inquiry, or investigation whatsoever 
to find out what had become of his son-in-law, Paleo, except that upon one occa- 
sion four or five years before filing his suit, he happened to meet someone from 
Detroit, whom he had asked if he knew anything about the said Tonie Paleo, 
who answered that he did not. 

Appellee’s evidence goes no further in the direction of showing that Paleo 
ever intended to make Paducah, Ky., his place of residence, but merely states 
that, while Paleo was upon this one occasion in Paducah, where he then came 
for the purpose of assisting in the burial of his wife, he stayed with appellee in 
his home for about a month, when he left for Detroit, which he called his home. 

The other witnesses introduced for the plaintiff gave no evidence of sub- 
stance or value bearing on any issue herein, their testimony being only to the 
effect that they had some recollection of having seen Paleo upon the occasion of 
the burial of his wife at Paducah, when, during the time of his visit there, he 
stayed at the home of the plaintiff; that he had left Paducah, as they recalled, 
some time before Christmas next thereafter, to go they knew not where; and 
that they did not know where his home then, or ever was, nor had they ever 
heard him spoken of since he left. 


Appellee contends that upon this evidence and the allegations of his petition 
he was entitled to go to the jury upon the presumption, arising from his not 
having heard from Paleo for seven years, that the said Paleo was dead, and that 
he was therefore, as the beneficiary named in the policy sued upon, entitled to 
collect the insurance provided by it. 


[1] Section 1639, Kentucky Statutes, provides: “If any person, who shall 
have resided in this state, go from and do not return to this state for seven suc- 
cessive years, he shall be presumed to be dead, in any case wherein his death 
shall come in question, unless proof be made that he was alive within that time. 

Under this statute, the presumption of death arises only when it is shown 
that the person who has disappeared was at the time of his disappearance a 
resident of the state of Kentucky, that he went from the state of Kentucky, and 
that he has not returned to the state for a period of seven years, unless proof be 
made that he was al've during such period. However, this statute does not con- 
stitute the whole law on this subject, as the common law as to this was not re- 
pealed by the statute. Hill's Administratrix v. Metropolitan Life Insurance Co., 
240 Ky. 172, 41 S.W.(2d) 935, 936; Modern Woodmen of America v. Hurford, 193 
Ky. 50. 235 S. W. 24, 21 A. L. R. 1340; Prudential Insurance Co. v. Gatz, 182 Ky, 
218. 206 S. W. 299: Mutual Benefit Life Insurance Co. v. Martin, 108 Ky. 11, 55 
S. W. 694, 695, 21 Ky. Law Rep. 1465. 

In the case of Hill’s Administratrix v. Metropolitan Life Insurance Co. supra, it 
is stated that under the common-law rule it is not necessary to show that the person 
who disappears left the state, hut only that he departed from his place of residence 
and has not been heard of for seven years by those who, were he living, would 
naturally hear from him. Ironton Fire Brick Co. v. Tucker, 82 S. W. 241, 26 Ky. 
Law Rep. 532; Davie v. Briggs, 97 U. S. 633, 24 L. Ed. 1088; Page v. Modern 
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Woodmen of America, 162 Wis. 259, 156 N. W. 137, L. R. A. 1916F, 438, Ann. 
Cas. 1918D, 756; Policemen’s Benevolent Association v. Ryce, 213 Ill. 9, 72 N. E. 
764, 104 Am. St. Rep. 190. 

In the Hill Case, supra, it was further said: “It was alleged in the petition 
that Hill left his home in Nicholasville, Ky., in 1919 and had not been heard of 
or from by any one since that time. This allegation was sufficient under the 
common-law rule, and the motion to strike should have been overruled. Under 
this allegation it could be shown that inquiry had been made of all persons who 
would naturally hear of or from Hill, and such proof would meet the require- 
ments of the rule as to diligent efforts to locate the absentee.” 

[2, 3] In the instant case, the plaintiff in his petition alleged that, at the time 
the policy of insurance was issued and the first premium paid by him thereon, 
the insured, Tonie Paleo, resided in Paducah and continued to reside in Paducah 
for about three weeks afterwards, when he decided to go to Detroit, and on 
about the 20th of December departed from the state of Kentucky, the state of 
his then residence, and has never returned to said state for more than seven 
years, and he has not been seen nor heard from in all of said time. 

However, while the fact of residence in Kentucky is thus alleged, just as the 
residence was alleged in the Hill Case, supra, the plaintiff, we are of the opinion, 
here failed when under this allegation he attempted to show that inquiry had 
been made by him of all persons who would naturally hear of or from Paleo, in 
order to meet the requirements of the rule that diligent efforts should be made 
to locate the absentee, the general rule as announced in the Hill Case, supra, be- 
ing that “diligent effort to find the missing person must be shown to have been 
made before the presumption of death arises.” 

We are of the opinion that the plaintiff’s evidence to the effect that his only 
inquiry, investigation, or effort made during these seven years to hear of or find 
out about Paleo was limited to the one occasion upon which he had asked some 
one from Detroit if he had heard or knew anything about Tonie Paleo, who 
answered he did not, signally failed to meet and satisfy the requirements of this 
rule. Plaintiff did not by his testimony as to this one inquiry show that he had 
made any inquiries during this seven years of Paleo’s absence from any one who 
was likely or reasonably in a position to know anything of Paleo’s whereabouts, 
if living, or who could be reasonably expected to know of his death had he died. 
Neither does the plaintiff's evidence satisfy the requirement either of the rule 
under the statute or that of the common law as to showing residence of the ab- 
sentee at the time of his departure, whether from his home or the state, as 
plaintiff's testimony as to this goes no farther towards establishing Paleo’s resi- 
dence than to state that Paleo had stayed with him at his home in Paducah for 
about a month, upon this occasion some seven years ago, when he left to return 
to Detroit, which he called “home,” without then expressing any intention of 
ever returning to Kentucky. 

We are of the opinion that this indefinite testimony constituted no evidence 
of any diligent effort made by appellee, George Pate, to secure any information 
concerning the absentee, Paleo, during these seven years or any evidence in the 
ieast tending to show that Paducah, Ky., was the home and residence of Paleo 
at the time of his departure therefrom in December, 1923. 


[4] While it is stated in the case of Gooding v. Gooding, 42 S. W. 1123, 1124, 
19 Ky. Law Rep. 967, that “to obtain a residence in this state, no length of time 
is required by law; the intention of the party, and fact of location at any point, 
make the residence,” yet the requirement is that such location fact and intention 
as to residence must be shown by the proof to establish it. 

In the instant case, it is admitted that the insured Paleo had been a resident 
of Detroit, Mich., for several years prior to the death of his wife; also that Pa- 
leo’s purpose at such time in coming to Kentucky was to assist the appellee in 
burying her. The evidence utterly fails to show, nor does it tend to show, that 
Paleo came from Detroit to Paducah with any intention of making Kentucky his 
home and of staying here for any length of time, and no witness testifies as to 
Paleo’s having ever evidenced by word or act any intention to adopt Kentucky 
as his residence, while, on the other hand, appellee’s testimony, which is all the 
evidence in the record upon this point, is that Detroit, Mich., was the insured’s 
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home and that he was returning at the time when last seen or heard of in De- 
cember, 1923, to his home in Detroit. 

The appellee, we conclude, having thus utterly failed to establish the exist. 
ence of these essential facts upon which his right to invoke the presumption of 
death of Paleo because of his seven years’ absence, as authorized under both the 
statute and the common-law rule alike, we are of the opinion that appellant's 
contention that the evidence in this case was not sufficient to justify or sustain 
the judgment rendered against, it, and that its offered peremptory instruction 
should have been given, is meritorious and should be sustained. All other ques- 
tions, presented upon this appeal not herein expressly decided by this opinion, 
are reserved unprejudiced by it. 

We therefore conclude that the appellant’s motion for an appeal should be 
and is sustained, the appeal granted, and the judgment reversed. 

METROPOLITAN LIFE INS. CO. v. TRUNICK’S ADM’R. 
Court of Appeals of Kentucky. Dec. 2, 1932. 
54 Southwestern Reporter (2d) 917. 
3. INSURANCE. 


Insurer is estopped to deny liability if its agent inserts false statements in 
application, or, by misleading statements, induces insured acting in good faith to 
answer falsely. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

4. INSURANCE. 


Where application affirmed that applicant had stated all exceptions, writing 
nothing in blank spaces provided for exceptions was equivalent to statement that 
no exception exists. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


5. INSURANCE. 

Whether insurer’s agent fraudulently induced insured to sign applications with- 
out reading contents, so as to preclude defense of insured’s misrepresentations 
therein, was jury question, hence court erroneously excluded testimony on such 
point. 

(For other cases, see Insurance, Dec. Dig. §§ 664, 668[15].) 

8. INSURANCE. 

Knowledge of insurer’s agent that insured had been in hospital would not 
estop insurer from setting up misrepresentation in applications regarding insured’s 
previous illness. 

Such knowledge on the part of insurer’s agent would not estop insurer 
from setting up as defense to action on life policies insured’s misrepre- 
sentations in applications for policies regarding insured’s serious illness 
previous to her signing of applications, where it was not claimed that agent 
knew anything concerning nature of insured’s illness. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

9. INSURANCE. 

In action on life policies, applications offered to show insured’s misrepresen- 
tations held not inadmissible because printed in smaller than brevier type, where 
policies contained no reference to applications (Ky. St. § 679). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

11. INSURANCE. 

In action on life policies, instruction regarding misrepresentations in applica- 
tions held erroneous under evidence. 

Instruction that, if jury believed that insurer’s agent knew, when tak- 
ing applications for policies, that insured had within reasonable time prior 
thereto been confined in hospital for treatment, the law was for plaintiff, 
was erroneous, where there was no evidence that insurer’s agent had any 
knowledge which would charge insurer with knowledge of falsity of repre- 
sentations in applications. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 
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Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 

ision. 
= Action by Celesta Trunick’s Administrator against the Metropolitan Life In- 
surance Company. From the judgment for plaintiff, defendant files motion for an 

eal. 
- Appeal granted, and judgment reversed. 

Bruce & Bullitt, Wm. Marshall Bullitt, Leo T. Wolford, and Robert L. Black- 
well, all of Louisville, for appellant. 

Robert Hubbard, of Louisville, for appellee. 

Rees, J. 

On December 15, 1924, the Metropolitan Life Insurance Company issued two 
policies for $200 each insuring the life of Celesta Trunick. The insured died on 
May 15, 1925, and, the insurance company having denied liability, the administrator 
of Celesta Trunick’s estate brought this action to recover on the two policies. 

Three trials have been had, and this is the second appeal. The opinion on the 
former appeal is reported in 229 Ky. 173, 16 S.W.(2d) 759, 761, where the facts 
are fully stated. The judgment in favor of the plaintiff was reversed on the 
former appeal because it was not pleaded that the alleged false statements made 
by the insured in the applications for the policies were made through the fraud 
of the agent of the insurance company and which was relied upon by the plaintiff 
in avoidance of the insurance company’s defense. The avoiding facts relied upon by 
the plaintiff constituted, in effect, a waiver by, or an estoppel against, the insur- 
ance company, and it was held that it was necessary to plead the waiver and 
estoppel before testimony could be admitted to establish them. Upon the return of 
the case, the plaintiff filed an amended reply in which it was alleged, in substance, 
that the agent and medical examiner of the insurance company knew that the 
application contained the questions set out in defendant’s answer in regard to 
condition of health, cancer, care of physicians, and treatment in hospitals, and 
that they fraudulently concealed from the insured the fact that these questions 
were in the applications, and that they fraudulently represented to her that all that 
was necessary for her to do was sign the applications, and that they neither asked 
her the questions contained in the applications nor read them to her nor had her 
to read them, and that her signature to the applications was obtained by the fraud 
of the agent in concealing from her the questions contained therein. On the trial, 
the jury returned a verdict in favor of the plaintiff, and the defendant has again 
filed . transcript of the record in this court accompanied by a motion for an 
appeal. 

[1] It is insisted that the trial court erred in overruling defendant’s motion for 
a peremptory instruction because (1) the policies expressly provided that they 
should be void “if * * * the insured * * * has within two years hefore 
date hereof been attended by a physician for any serious disease or complaint”; 
and (2) it was conclusively shown that there were misrepresentations in Celesta 
Trunick’s applications which were both material and fraudulent. It was shown 
without contradiction that Celesta Trunick was attended by .at least three phy- 
sicians within six months before the date of the policies, and that she was treated 
bv them for cancer. Whether or not the provision of the policies invalidating them 
if the insured within two years prior to their date had been attended by a physi- 
cian for a serious disease constitutes a valid defense to the policies when the proof 
shows that the insured had been attended by a physician for a serious disease 
within such two-year period cannot be considered, since this provision was not 
relied upon in the court below, and there is no pleading setting up those facts as 
a defense. The only defense asserted in the lower court was that the insured made 
such false and material statements in the applications signed by her. As was said 
on the former appeal: “The evidence heard at the trial conclusively proved that 
some, if not all, of the relied on statements were both false and material.” 

The sole question presented for determination is whether or not any facts 
were shown which releived the plaintiff from the binding effect of Celesta Tru- 
nick’s signature to the applications which contained the misrepresentations. 

(2, 3] Ordinarily, a person who signs a writing is bound by its terms and 
conditions, though it is not read to or by him, unless his signature to the writing 
is obtained by fraudulent means employed by the other party. In the case of insur- 
ance contracts, it is the rule that the insurer will be estopped to deny its liability 
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on the policy if its agent inserts false statements in the written application, or by 
misleading statements induces the insured to make false answers if the insured 
is acting in good faith. Provident Life & Accident Insurance Company v. Parks, 
238 Ky. 518, 38 S.W.(2d) 446, 448; Standard Auto Insurance Association y, 
Russell, 199 Ky. 470, 251 S. W. 628; A&tna Life Insurance Company v. McCullagh, 
185 Ky. 664, 215 S. W. 821; Hartford Insurance Company v. Haas, 87 Ky. 531, 
9 S. W. 720, 10 Ky. Law Rep. 573, 2 L. R. A. 64. 

In the Parks Case, supra, the insurance company sought to avoid liability upon 
the ground that plaintiff made certain false material representations in the written 
application signed by him. The plaintiff pleaded a waiver and estoppel. He alleged 
that he made no representations of any character at the time he signed the appli- 
cation, but that the agent of the insurance company, without making any inquiry 
of plaintiff, filled in the application, including the answer to all questions therein, 
either from his own knowledge or without any knowledge of the subject, and that 
he then requested plaintiff to sign the application, which was done. It was held 
that, where an application is made out entirely by the agent of the insurer from 
his own knowledge, or fraudulently, and the insured, acting in good faith, signs 
the application without reading it or without knowledge of its contents, the com- 
pany will be estopped to rely upon the alleged false statements contained therein. 
In the course of the opinion the court referred to the opinion on the former appeal 
in the instant case, and said: 

“The question, so presented, was before this court in the recent case of 
Metropolitan Life Ins. Co. v. Trunick’s Adm’r, 229 Ky. 173, 16 S.W.(2d) 759, 
That opinion cited two prior ones from this court to the same effect, and which 
are: Standard Automobile Ins. Association v. Russell, 199 Ky. 470, 251 S. W. 628, 
and Standard Automobile Ins. Ass’n v. Henson, 201 Ky. 231, 256 S. W. 414. It 
was held in those cases that under facts similar to those we have here the insurer 
was estopped to rely upon the false representations contained in the application 
executed under such circumstances, unless the insured in some manner participated 
therein so as to bring the case within the doctrine of the Spears [219 Ky. 681, 294 
S. W. 138], Henson, and other opinions from this court, holding that, if the 
application was the result of a fraudulent collusion between plaintiff and defend- 
ant’s agent, and it contained material and fraudulent representations, the com- 
pany would not be estopped to rely thereon as a defense to an action on the policy 
based upon such collusive application. 

“In this case no defense of that nature was made, nor did the proof sustain 
it, if it had been made, and, therefore, the principles of those cases upon which 
counsel seem to rely have no application in this case. On the contrary, the case 
is governed by the opinions in the Trunick, Henson and Russell Cases supra, and, 
since the instruction complained of followed those opinions, the court did not err 
in refusing defendant’s offered peremptory instruction, nor in submitting the 
estoppel issue to the jury which it did, as we have seen, under an appropriate 
instruction.” 

[4] It is argued that this is not a case where an application was signed and 
incorrect representations were thereafter inserted by the agent, or where the 
applicant gave correct answers but the agent inserted false answers, or where the 
agent inserts representations out of his own knowledge, because no answers were 
written in by the agent or the medical examiner. The following is a sample of 
the questions or statements appearing in the application: “I have never been under 
treatment in any dispensary, hospital or asylum, nor been an inmate of any alms- 
house or other institution, except.” Following this statement a blank space is 
provided for the exceptions, if any, and then this appears: “I have stated ail 
exceptions with times and places of such treatments.” It will be noted that the 
representation is not in the form of a question and answer, but in the form of a 
positive statement, and, if nothing is written in the blank spaces provided for 
exceptions, it is equivalent to a statement by the applicant that there are no 
exceptions. If the agent or medical examiner stated to Mrs. Trunick that there 
was nothing for her to do except to sign the application, the result was the same 
as though he had written the word “none” in the blank space provided after each 
statement. 


[5] Mrs. Eva Baker, a daughter of Celesta Trunick, testified that she was 
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present when the medical examiner came to her home and requested her mother 
to sign the application, and that he did not ask her mother any questions con- 
cerning her health, her treatments by physicians, or her presence in any hospital, 
and did not read to her the statements contained in the application, but merely 
requested her to sign the application, which she did by making her mark, which 
was witnessed by the examiner. The trial court excluded the testimony of Mrs. 
Baker on this point apparently on the theory that the insured was bound by her 
act in signing the application, unless some artifice or deceit amounting to fraud 
was practiced on her in procuring her signature, and that the evidence did not 
show that such artifice or deceit was practiced. That was a question for the jury, 
and, in view of the rule announced in the Parks Case, supra, the court erred 
in excluding the testimony. 

[6-8] Mrs. John Trunick was also offered as a witness, but her husband was 
one of the beneficiaries, and her testimony was incompetent under section 606 of 
the Civil Code of Practice. While Mrs. Baker was one of the beneficiaries, she 
was not testifying on this point concerning a transaction with the decedent but 
concerning a transaction between the decedent and the defendant’s agent. There 
is some evidence to the effect that the agent of the insurance company was in- 
formed several months before these applications were signed that Mrs. Trunick 
had been in a hospital, and it is argued that his knowledge was knowledge of the 
company itself, and that it is estopped from setting up the false representations as 
a defense. This contention is without merit, since it is not claimed that the agent 
knew anything concerning the nature of the insured’s illness when she was in the 
hospital, and mere knowledge on his part that she had been in a hospital was no 
notice to him or the company of the nature of the disease for which she had been 
treated. Furthermore, the only witness on this point was Mrs. John Trunick, whose 
testimony, as we have seen, was incompetent. 

[9] Counsel for appellee argues that the applications were printed in type 
smaller than brevier, and that, therefore, under section 679, Kentucky Statutes, the 
applications were inadmissible in evidence. The policies here involved did not 
contain any reference to the applications of the insured, and section 679 therefore 
has no application to them. Metropolitan Life Insurance Company vy. Taylor’s 
Administrator, 219 Ky. 549, 293 S. W. 1061: Western & Southern Life Insurance 
Company v. Weber, 183 Ky. 32, 209 S. W. 716. 

[10] John Trunick and Mrs. Eva Baker were the children and heirs at law of 
Celesta Trunick. They were permitted to testify as to their mother’s physical 
appearance before and after the applications were signed and as to what her 
physicians told her and failed to tell her. These matters constituted a transaction 
between the witness and the decedent within the meaning of section 606, sub- 
division 2 of the Civil Code of Practice, and the testimony of John Trunick and 
Mrs. Eva Baker was incompetent and should have been excluded. Penick v. 
Metropolitan Life Insurance Company, 220 Ky. 626, 295 S. W. 900; Equitable Life 
Assurance Society v. Bailey, 203 Ky. 339, 262 S. W. 280, 39 A. L. R. 160; Ken- 
tucky Utilities Company v. McCarty’s Administrator, 169 Ky. 38, 183 S. W. 237; 
Barnett’s Administrator v. Brand, 165 Ky. 616, 177 S. W. 461. 

[11] In instruction No. 1 the court told the jury that they should find for the 
plaintiff, unless they believed from the evidence that, at the time the two applica- 
tions were signed by the decedent, she was asked certain questions, and that her 
answers to these questions, or any of them, were in the negative, in which event 
they should find for the defendant. The following qualification was then added to 
the instruction: “Unless you further believe from the evidence that James Young 
Allison, the agent of the defendant company, had notice or knowledge at the time 
of the taking of said applications that the said insured, Celesta Trunick, had 
within a reasonable time prior thereto been confined in a hospital for treatment; 
in which latter event the law is for the plaintiff, Ben J. Johnson, the administrator 
of the estate of Celesta Trunick.” This was error, since, as stated above, there 
was no evidence of any knowledge on the part of the agent which would charge 
the company with knowledge of the falsity of the representations contained in 
the applications. 

Whether or not the verdict is flagrantly against the evident is not determined. 

The motion for an appeal is sustained, the appeal granted, and judgment re- 
versed for further proceedings consistent herewith. 
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RILEY v. LIFE & CASUALTY INS. CO. OF TENN. No. 14286. 
Court of Appeal of Louisiana. Orleans. Dec. 19, 1932. 
145 Southern Reporter 33. 
1. INSURANCE. 


Insurer accepting sick benefit premiums for over four years from insured 
claimed to be always in arrears waived policy provision for forfeiture of insyr- 
ance for nonpayment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
2. INSURANCE. 


Insurer refusing to pay sick benefits because of arrears in premium payments 
held not liable for double indemnity and attorney’s fees (Act No. 310 of 1910). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Celestine Riley against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

H. R. Cabral, of New Orleans, for appellant. 

William A. Green, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on an industrial insurance policy. Plaintiff claims eleven weeks’ 
sick benefit at the rate of $5 per week, and asks that this amount be doubled and 
a reasonable attorney’s fee added in accordance with the provisions of Act No. 
310 of 1910, which authorizes such penalty when payment is arbitrarily delayed. 
Defendant avers that the plaintiff was more than two weeks in arrears in the 
payment of her premiums, and that consequently, under paragraph 5 of the con- 
ditions of the policy which stipulates “that the insured will not be entitled to sick 
or accident benefits when premium payments on this policy are in arrears two 
Mondays or more, and that subsequent payment of such arrears shall not entitle 
the insured to benefits for sickness or disability contracted or occurring during the 
period of such arrears.’ 

There was judgment Sidiow in favor of the plaintiff for eleven weeks at $5 
per week, or $55, but no allowance of double indemnity or attorney’s fees. De- 
fendant has appealed, and plaintiff has answered the appeal asking that the judg- 
ment he increased to the amount originally prayed for and that the sum of $20 
be allowed as an expert fee under the authority of Chatman v. Compania De 
Navegacao Lloyd Brasileiro, 19 La. App. 616, 140 So. 141. 

The policy sued on, which is in evidence, provides for the payment of an 
endowment, or death benefit of $50, and a sick benefit of $5 per week upon con- 
sideration of a weekly premium of $.25, 80 per cent. of the premium, it: is stipu- 
lated, being “for insurance against disability for sickness or accident” and the 
remaining 20 per cent. “for endowment insurance.” 

[1] Plaintiff’s counsel stoutly denies the delinquence of his client, and claims 
that the evidence in the record is to the contrary. But in our opinion it is im- 
material because, if we accept the statement in defendant’s answer to the effect 
that plaintiff was always in arrears as true, the result is the same. The policy sued 
on was issued May 16, 1927 and the illness for which the indemnity sued for is 
claimed, occurred on December 9, 1931, so that, according to defendant, for a 
period of more than four years the plaintiff has been paying premiums for sick 
benefits insurance without having had coverage at all. Under the circumstances, 
defendant will be deemed to have waived the provision of the policy relied on, 
for, as was said in Bush v. Liberty Industrial Life Ins. Co., 15 La. App. 269, 130 
So. 839, 840, “the company has, by its course of conduct, waived its right to a 
strict compliance with the letter of the contract.” It is said that no other course 
was open to the company because of the fact that both life and accident insurance 
were embodied in the same contract and the provision relative to the forfeiture 
of the life insurance was different from that concerning the sick benefit insurance. 
But the policy itself stinulates what portion of the premium is applicable to each 
class of insurance, and it would have been a very easy matter to decline the pre- 
mium for the sick benefit and to have accepted the remainder. It is our opinion 
that a clear case of waiver has been established. 

[2] We do not believe that the case is one which would justify the applica- 
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tion of Act No. 310 of 1910 so as to require the defendant company to pay double 
indemnity together with attorney's fees. co > } 

[3] With regard to the fee of the expert, which is claimed should be allowed 
under the authority of Chatman v. Compania De Navegacao Lloyd Brasileiro, 
supra, we do not find that any effort was made below to tax the expert fee, which 
is presumably that of Dr. Julian Lombard, consequently, for the reasons assigned, 
the judgment appealed from is affirmed. 

Affirmed. 


DORSEY v. METROPOLITAN LIFE INS. CO. No. 14315. 


Court of Appeal of Louisiana. Orleans. Jan. 16, 1933. 
145 Southern Reporter 304. 
1. INSURANCE. 

Facility of payment clause should not be construed to deprive beneficiary, or 
insured’s legal representatives if there be no named beneficiary, of right to enforce 
insurer’s obligations not already discharged by good-faith payment to another. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


2. INSURANCE. 
Insurer’s obligation cannot fail for want of particular payee. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


3. INSURANCE. 
It is complete defense for insurer to show good-faith payment to person 
named in facility of payment clause. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


4, INSURANCE. 

If insurer had not made payment to any person mentioned in facility of 
payment clause, it cannot by exception of no right of action defeat claim of 
beneficiary or representative of insured. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 
5. INSURANCE. ; 

Tutrix of insured’s sole heir had right of action on life policy containing 
facility of payment clause, since she appeared as administratrix of insured’s 
estate, though she did not so allege (Civ. Code, art. 337). 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


7. INSURANCE. 

Provision of facility of payment clause does not give arbitrary right to select 
person to whom payment should go, but insurer must make bona fide effort to 
carry out insured’s intent. 

Insurer to be released from liability under facility of payment clause 

by payment to blood relatives of insured circumstances must be such as 

would, after superficial investigation, convince reasonably prudent person 

desiring to carry out insured’s wishes that payment intended to be made is 

not manifestly against insured’s wishes nor obviously to persons without 

equitable or moral right thereto. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


10. INSURANCE. 
Payment of insurance to insured’s brother discharged insurer’s liability as 
against claim of insured’s grandchild and sole heir. 

Facts disclosed that when claim for payment was made by insured’s 
brother, he presented receipted bill for funeral expenses and the two in- 
dustrial life policies containing facility of payment clauses, and that 
shortly thereafter tutrix of insured’s grandchild and sole heir at law made 
personal visit to insurer’s office, but did not state that she appeared as 
administratrix of insured’s estate and made no written demand for pay- 
ment, and though she was told to place her claim in writing, and that 
it would be considered, several days passed without tutrix having filed 
written claim, and payment of policies was then made to insured’s brother. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 
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Appeal from City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Viola Dorsey, as widow of Amos Dorsey and tutrix of Julia 
Dorsey, a minor, against the Metropolitan Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

Sanders, Baldwin, Viosca & Haspel and Robert Weinstein, all of New Orleans, 
for appellee. 

JANVIER, J. 

Julia Dorsey, an aged woman, died in this city, leaving a small amount of 
cash in one of the local banks and also two industrial life insurance policies issued 
by defendant, Metropolitan Life Insurance Company. One of the policies stipu- 
lated that payment would be made to the insured herself on the anniversary date 
of the policy next succeeding insured’s seventy-ninth birthday, and further pro- 
vided that, in case of the death of the insured prior to such time at which the 
proceeds would have been payable to her, then “the Company may pay the amount 
due under this Policy to either the beneficiary namad below or to the executor or 
administrator, husband or wife, or any relative by blood or connection by marriage 
of the insured, or to any other person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expense on behalf of the 
insured, or for his or her burial; and the production of a receipt signed by either 
of said persons shall be conclusive evidence that all claims under this Policy have 
been satisfied.” The beneficiary named in this policy was Amos Dorsey, son of the 
insured. 

The other policy was made payable also to the insured herself on the anni- 
versary date of the policy next succeeding her seventy-ninth birthday, and it, too, 
provided that in the event of her death prior to the time at which the proceeds 
would have been payable to her, then it should be payable “to the executor or 
administrator of the insured, unless payment be made under the provisions of the 


next succeeding paragraph.” The next succeeding paragraph referred to above 
reads as follows: 


“The Company may make any payment or grant any nonforfeiture privilege 
provided herein to the insured, husband or wife, or any relative by blood or 
connection by marriage of the insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims under 
this Policy have been satisfied.” 

In this second policy, no beneficiary was designated. 


Amos Dorsey, the son, referred to in the first policy, died prior to the death 
of the insured, so that when the insured herself died she left no designated bene- 
ficiary, no ascendent, and only one descendent, to wit, a minor bearing the same 
name as herself, Julia Dorsey, which minor is the daughter of Amos Dorsey, the 
predeceased son of the insured. The insured also left a brother, Sam Green, to 


whom it is conceded payment of the proceeds of these policies has heen made by 
the insurer. 


The minor, Julia Dorsey, represented herein by her mother, who has been 
properly qualified as tutrix, brings this action and seeks to compel the insurer 
to pay to her the proceeds of the two policies, claiming that payment should not 
have been made to Green, and that the said payment to him has not discharged 
the obligation of the insurer. 


i“ There are three defenses, any one of which, if sustained, will entirely defeat 
this suit: 

(1) By exception of no right of action insurer seeks the dismissal of the 
suit, contending that, even if it be conceded that the minor is the legal heir of the 
insured, nevertheless, she has no legally enforceable right, since the policies do not 
give to any particular person a right of action under them, but create in the 
insurer the right of selecting from among those persons who constitute the groups 
or classes set forth some one to whom it may decide to make payment. 

(2) By exception of no cause of action the insurer maintains that, since plain- 
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tif has alleged that payment of the proceeds of the policies has already been 
made to Sam Green, the brother of the insured, plaintiff herself has thus shown 
that defendant has fully discharged its obligation, because the policies themselves 
give to the insurer the right to make payment to any one included among certain 
classes of persons, among whom is “any relative by blood.” 

(3) By answer to the merits defendant asserts that it has already paid the 
full amount stipulated for in the policies to Sam Green, brother of the insured, 
and has thus complied with its obligations assumed by the issuance of the policies. 

In the court below the exceptions were overruled and, after a trial on the 
merits, judgment was rendered for plaintiff, as prayed for. The insurer has ap- 
pealed. , ; : ‘ 

Exception of no Right of Action. 

It is true that it has often been said that the familiar facility of payment 
clause, with whcih we are now concerned, does not create in any person, who may 
be included within one of the groups or classes of persons set forth in the said 
clause, any right to demand that he or she be selected by the insurer as the person 
to whom payment shall be made. On this point we deem it sufficient to mention 
only three cases: 

“Succession of Morris (Segreto v. Metropolitan Life Ins. Co.) 7 La. App. 
645, in which we held that such a clause confers no right of action in any indi- 
vidual who may happen to be included in one of the categories named therein. 

In Simmons v. Morgan’s La. & Tex. R. R. & S. S. Co. et al., 10 La. App. 97, 
120 So. 537, a widow and a child brought suit against an insurer and contended 
that, since they were relatives of the insured, the one by marriage and the other 
by blood, they were included among those classes named in the clause, and were 
thus entitled to enforce payment of the proceeds to them. We held that there was 
“no possibility of the existence of a right of action in plainfiff’s as the widow and 
the child of decedent.” 

In Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. 
St. Rep. 463, it was said: 

“* * * But that clause does not entitle one to whom such a payment might 
have been made, but who is not named as the beneficiary of the policy, or other- 
wise designated as the person who is to receive the sum to be paid to enforce 
payment of the sum due under it.” 

[1, 2] However, we do not feel that the rule set forth in the three cases 
cited, and in many others, should be extended so as to deprive a named beneficiary, 
if there be one, or the estate’s legal representatives, if there be no named bene- 
ficiary, of the right to enforce by legal process the obligations assumed by the 
insurer and not already discharged by payment made in good faith to some one 
else. Counsel for exceptor argues that, since the various persons or classes of 
persons set forth in the policies, as those to any of whom payment may be made, 
are separated by the disjunctive “or,” the insurer is given the option of selecting 
some one in any of the groups, and that therefore no one in any of the groups 
has the right to demand his or her selection. For instance, it is contended that, 
since in one of the policies it is agreed that the insurer may pay the proceeds to 
“either the beneficiary * * * or to the executor or administrator, husband or 
wife, or any relative by blood or connection by marriage * * * or to any 
other person appearing to said company to be equitably entitled to the same,” 
no one, not even the beneficiary and not even the administrator, may demand that 
payment be made to him. To so hold would be to say that in such a policy there 
is no legally enforceable obligation to pay in any event, because, if there is no one 
who has the legal right to enforce an obligation, that obligation may as well not 
exist. It is a general, well-established rule that an obligation of an insurer cannot 
fail for want of a particular payee. Walsh v. Mutual Life Ins. Co., 133 N. Y. 
408, 31 N. E. 228, 28 Am. St. Rep. 651. 

[3, 4] We feel that the position assumed here by the insurer may be sustained 
where the suit against it is brought by one who is neither the beneficiary named, 
nor the legal representative of the estate, but is only one of those persons to 
whom the insurer may make payment if it believes it proper to do so; and we 
feel, further, that even against a suit by a named beneficiary, or by a legal repre- 
sentative of the estate, it is a complete defense for the insurer to show that in 
good faith it has already made payment to some one who is included among those 
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mentioned in the facility of payment clause. But we cannot sustain the view that, 
if payment has not been made, an insurer may, by exception of no right of action, 
defeat the claim of a beneficiary, or of an executor or administrator; for to hold 
otherwise would be, as was said in Walsh v. Mutual Life Ins. Co., supra, to 
yermit the option granted ‘ ‘to be used to defeat the purpose of the insurance” 

That a representative of the estate may sue in such case has been repeatedly 
held, and we find in Corpus Juris, Vol. 31, page 970, § 7, that “in the absence of 
a beneficiary, a realtive, or a person equitably entitled, the money is payable to 
insured’s estate, that is, to his executor or administrator.” In Lewis v. Metro- 
politan Life Ins. Co., supra, with reference to the right of the estate’s represen- 
tative to file such a suit, it is stated that “such a suit can be maintained only by 
the executor or administrator of the insured with whom the contract was made.” 

We have no reason to doubt that in Louisiana the rule is the same, for we 
find that in Simmons v. Morgan’s La. & Tex. R. R. & S. S. Co. et al., supra, in 
which we denied to a widow and to a child appearing in their individual capa- 
cities, the right to maintain an action on such a policy, we said that “a suit for 
this purpose would have to be filed by the representative of the estate; that is to 
say, the administrator.” 

In Lewis v. Metropolitan Life Ins. Co., 17 La. App. 143, 134 So. 699, 700, we 
find support for this view in the following language: 

“There is not any allegation that plaintiff was the executrix or administratrix 
of the succession, * * * we do not think that she could recover on the policy 
in the absence of evidence showing that she was the representative of the suc- 
cession.” 

[5] But counsel for exceptor contends that, even if a personal representative 
may file such a proceeding as this, plaintiff here is neither administratrix nor 
executrix, but is a minor appearing through her tutrix. However, the minor is 
alleged to be the granddaughter and sole legal heir of the insured, and in such 
case, where, on behalf of such minor, a suit is filed by the tutrix on a claim due 
to the estate inherited by the. minor, the said tutrix really appears as the ad- 
ministratrix of the estate of the insured. This view is supported by ample author- 
ity growing out of a construction of article 337 of our Civil Code, which, in part, 
provides that the tutor “shall administer his [the minor’s] estate as a prudent 
administrator would do.” That the estate which the tutor may administer includes 
that of the deceased from whom the minor has inherited is now well settled. In 
State ex rel. Jones v. City of Shreveport, 33 La. Ann. 1247, we find the following: 

“The relator having died since the appeal was taken, Thomas Phillips, the 
tutor of the minor heir and sole heir of the deceased, has filed in this Court a 
motion to revive the suit in his name, as the representative of the minor and of 
the succession of his deceased father, the relator. 

“This application is opposed by the defendant, on the ground that the tutor 
does not legally represent the deceased or his succession and cannot stand in 
judgment therefor. The earlier decisions of this Court sustain this position, 2 
Hen. S. 11, p. 1476, but they are overborne by a long line of decisions, commencing 
over thirty years ago, with the case of Bryan v. Atchison, 2 La. Ann. 463, and 
followed by many others, which settle the principle, that, ‘where the heirs of a 
decedent are minors, their tutor can, as it were, ex officio, administer his suc- 
cession, so long as not opposed by creditors, who may require the appointment 
of an administrator. C. C. 940-41-42, 945; C. P. 976; Bryan v. Atchison, 2 La. 
Ann. 463; Succession of Story, 3 La. Ann. 502; Monget v. Penny, 7 La. Ann. 134; 
State v. Heirs of Leckie, 14 La. Ann. 641; Succession of Sutton, 20 La. Ann. 150.” 


In State v. Heirs of Leckie, 14 La. Ann. 641, in the syllabus, appears the fol- 
lowing: 


“Where the succession is accepted with the benefit of inventory, the appoint- 
ment of an administrator becomes necessary, except when the heirs are all minors 
represented by a tutor, which case is made an exception to the general rule, the 
tutor having the right to administer, if the creditors do not require the appoint- 
ment of an administrator.” 

In Deshotels v. Lafleur, 134 La. 1052, 64 So. 905, 908, objection was made to 


the right of the tutor to stand in judgment in a matter growing out of the estate 
of the deceased. The Supreme Court said: 
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«* * * Plaintiff was not bound to cause an administrator to be appointed; 
* * * defendant, as tutor to his minor children, was the representative of the 
succession.” ; , ; 

In Hair & Labuzan v. McDade, 10 La. Ann. 534, in which it was contended 
that a tutrix, unless she qualified as administratrix, had no standing in court as 
ihe representative of the succession of the deceased, the Supreme Court said: 

“As tutrix, she had a right to administer upon the estate belonging to her 
minor children, without taking out letters of administration, unless required so 
to do by creditors.” 5 , 

See, also, Elizardi v. Kelly, 2 Orleans App. 279, 283; Succession of McCan, 
48 La. Ann. 145, 180, 19 So. 220; Tutorship of Scarborough, 44 La. Ann. 288, 10 
So. 858. ee, ‘ ‘ ‘ ; 

The tutrix here, representative of the sole heir, in filing this suit, even with- 
out so alleging, appeared as administratrix of the estate of the insured, and, as 
such, she had a right of action. The exception was therefore properly overruled. 

[6] Though the right of a tutor to appear as the representative of the suc- 
cession of the deceased, whose property is inherited by the minor, depends upon 
the absence of objection by creditors, not only is there no showing here that any 
creditor objects, but it affirmatively appears that no creditor would have a right 
to object so far as this fund is concerned, because this fund, if there is one, re- 
sults from the proceeds of insurance policies, and therefore would not be subject 
to the claims of creditors. Act No. 88 of 1916, re-enacting Act No. 189 of 1914. 
See Succession of Erwin, 169 La. 877, 126 So. 223; Succession of Aronson, 168 
La. 887, 123 So. 608. 

Exception of no Cause of Action. 

[7] The contention on which this exception is based has already been set 
forth, but for convenience we repeat that exceptor maintains that, since the pe- 
lition alleges that payment has been made by the insurer to Sam Green, a 
brother of the insured, it shows on its face that the policy obligations have been 
complied with, because under the policies the insurer is given the right to make 
payment to “any relative by blood.” ‘ 

Plaintiff concedes that exceptor’s contention in this regard would be sound 
but for the fact that the petition contains further allegations which may be con- 
strued as charging that the payment made to Green was made in bad faith, and 
that before the time at which the payment was made the insurer’s officials knew 
that plaintiff was the sole heir and was entitled to the proceeds, and had made 
claim therefor. 

While exceptor denies that there was any bad faith on its part, its counsel 
argues that, even conceding that there was bad faith in the selection of Green, 
and even conceding that the payments were made in an effort to deprive the 
minor of her just rights, and even if the insurer acted capriciously and arbitrarily, 
still, payment to a blood relative of the insured constitutes a full and complete 


defense to a claim by any one else, even by a beneficiary, or by an administrator 
or by an executor. 


If this be true, then the exception must be sustained, and therefore, before 
examining the evidence on the question of alleged bad faith, we must devote our- 
selves to a consideration of the question of whether a showing of bad faith and 
of arbitrary and capricious conduct on the part of the insurer in selecting the 
person to whom it may choose to make payment gives to such a plaintiff as is 
now before us the right to require that the insurer make payment a second time. 

An examination and analysis of that portion of the facility of payment clause, 
which deals with relatives by blood, shows that there is in that portion no express 
requirement that the insurer make an investigation into the relative rights of 
rival claimants, or that it be able to prove that, in making payment to a blood 
relative, it had good reason to believe that such blood relative was equitably en- 
titled thereto. In this regard persons related by blood, or connected by marriage, 
are placed in a different category from those who “by reason of having incurred 
expense on behalf of the insured” may appear to the insurer “to he equitably en- 
titled” to payment. The words “equitably entitled” may be said to place upon 
the insurer who makes payment to one of those persons within the last class the 
duty of determining whether there is equity in the claim of such person, and the 
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absence of similar words in that portion of the clause which deals with blood 
relatives may form the basis of an argument that it was not intended that, in 
dealing with such blood relatives, the insurer should be under the obligation of 
making any such investigation into the equity of the claim of such blood relatives 

Yet we are well convinced that it was not intended by those who framed the 
said clause, nor by those who, by accepting policies containing it, agreed to it 
that insurers should be given the arbitrary right to select the person to whom 
payment should go, even though the selection be somewhat restricted by being 
limited to those included within the specified classes. 

An insurer manifestly wants no such privilege. It cares not for the right to 
select the person to whom the proceeds shall go. All it desires is security 
against being required to pay twice on the same policy. 

And surely no insured intends to give to an insurance company the right to 
select, without rhyme and without reason, some person possibly not even on 
amicable terms with the insured prior to his death and to give to that person 
the proceeds of policies paid for by the sweat of the brow of the insured. 

In Life Ins. Co. of Va. v. Webre (La. App.) 143 So. 730, 731, we said that the 
facility of payment clause “ * * * is intended as a protection to the insurer when, 
in the exercise of its sound discretion, it makes payment to a person apparently 
entitled to the proceeds. * * *” 

In Abraham y. Alexander, 7 Orleans App. 6, it is said that: 

“It is apparent that the clause above quoted was intended merely to protect 
the company from erroneous payment in good faith and possible consequent liti- 
gation, and was not meant to give the insurer the power to choose and designate 
a beneficiary.” 

The facility of payment clause is not intended to produce any such unexpect- 
ed or unintended result. What is intended by it is simply this: That if the in- 
svrer shall make reasonable effort to place the proceeds of the policy in the 
hands of the person to whom the insured intended that they should go, whether 
as beneficiary or as representative of the estate, or as the person equitably en- 
titled thereto, but after making such reasonable effort shall make payment in 
good faith to some person other than the one really intended by the insured, 
nevertheless such payment, if made to a person or persons included in the var- 
ious classes set forth, shall constitute a full discharge of the policy obligation. 

That there must be a bona fide effort on the part of the insurer to carry out 
the intention of the insured is the view expressed by most of the text-writers, 
and this view finds support in many decisions. We note the words “in good 
faith” in the following excerpt from Corpus Juris, Vol. 31, pages 969, 970: 

“Within certain limits, the facility of payment clause confers on the com- 
pany an option as to whom it will make payment. If the company exercises its 
option and makes payment in good faith to a person within the classes named 
in the clause, it is protected and is liable to no one else.” 

In Zornow v. Prudential Ins. Co., 210 App. Div. 339, 206 N. Y. S. 92, 93, a 
case which we find cited in many later decisions, it is said that: 

“But, in thus permitting the insurer in a sense to elect to whom it shall pay 
on the policy, the courts will require, not only good faith on the part of the in- 
surer, but the exercise of sound judgment in making payment to the proper claim- 
ant, in order that no great injustice shall be done to the estate of the decedent. 
x ee” 

In Cohen v. John Hancock Mutual Life Ins. Co., 135 App. Div. 776, 119 N. 
Y. S. 850, 852, the court said that such a clause “does not enable the company to 
defeat the claim of the beneficiary by exercising its option in bad faith.” 

In American National Ins. Co. v. Scott (Tex. Civ. App.) 257 S. W. 934, al- 
though the question of whether the insurer had acted in good faith in ignoring a 
wife who had been named beneficiary and in making payment to a mother was 
not actually discussed, the court took pains to point out that the mother had taken 
care of the insured and had paid for the funeral. If, in any event, and re- 
gardless of good faith, payment to a blood relative constituted a full defense, 
there would have been no necessity to set forth at length the circumstances 
which were relied on as justifying payment to the mother. 

The same may be said of Thompson vy. Prudential Ins. Co., 119 App. Div. 
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662, 104 N. Y. S. 257, and of numerous other cases relied upon in 31 Corpus Juris, 
supra. In Sylvester v. Metropolitan Life Ins. Co., 255 Mich. 302, 238 N. W. 234, 
4 payment was held no protection because it had been made without sufficient 
reason for believing that the payee was equitably entitled thereto. It is true that 
in Bass v. Metropolitan Life Ins. Co., No. 7780 of the docket of this court, Book 
%, unreported [see Louisiana and Southern Digest], we find a decision which, 
ynless carefully analyzed, may appear to be authority for the view that payment 
made to any one within the classes mentioned in the said clause constitutes a 
full defense under all circumstances and in any event; but, if that case be care- 
fully analyzed, it appears as authority for the view that payment under such a 
clause to any one within one of the classes mentioned therein is conclusive 
against all other persons only if such payment be made to one who, the insurer in 
good faith believes, is entitled to it. True enough, one of the judges, in concur- 
ring in the decree in that case, said: 

“IT concur in all except that the payment by an insurance company under 
such a clause is conclusive under all circumstances.” 

[8] But, as we read that opinion it does not necessarily hold that a payment 
in all events and under all circumstances is conclusive. If that decision can be 
so construed, then we do not believe that the ends of justice require that it be 
followed. If so construed, not only is it in conflict with the decision of this court 
in Abraham v. Alexander, supra, but it stands alone in the jurisprudence of this 
court, and therefore does not necessarily establish fixed authority, and the doc- 
trine “stare decisis et non quieta movere” is not applicable. 

[9] We note particularly that in this state it is well settled that a single de- 
cision is not necessarily binding. In Smith v. Smith, 13 La. 441, it was said that 
“more than one decision * * * is required to settle the jurisprudence on any given 
point or question of law,” and it was also said, in Lagrange v. Barre et al., 11 Rob. 
302, 310, “We have often said it requires more than one decision to establish the 
jurisprudence.” 

In Quaker Realty Co. v. Labasse, 131 La. 996, 60 So. 661, 665, Ann. Cas. 1914A, 
1073, Mr. Justice Provosty set forth the Louisiana doctrine on this point in the 
following language : 

“Only seldom can a single decision serve as a basis for stare decisis.” 

And, says the Tulane Law Review, Vol. 7, No. 1, page 100 (Stare Decisis in 
Louisiana), this view “corresponds to, and is followed in, the majority of the 
American states.” 

We do not say, nor do we intend, that the insurer, under such policies, is. 
under the obligation of making an extended investigation, or of provoking suc- 
cession proceedings. Policies such as these are always written for comparatively 
small amounts and at very low premiums. Extended investigations would be ex- 
pensive, and the companies would soon find that they must increase the premium 
rate. Furthermore, such investigations would take considerable time and would de- 
feat the purposes for which the policies are usually written, because the proceeds 
are looked to to pay expenses of last illness, funeral bills, and to make other emer- 
gency payments which, in such situations, cannot be delayed. But the circum- 
stances must be such as would, after superficial investigation, convince a reason- 
ably prudent person desiring to carry out the wishes of the insured, that the pay- 
ment intended to be made is not manifestly against those wishes, and is not ob- 
viously made to persons without any equitable or moral right thereto. 

On the Merits. 

[10]. The evidence shows that when claim for payment was made by Green, 
he presented with the claim receipted bill for funeral expenses, and also the two 
policies in question. It also shows that shortly thereafter a personal visit at the 
office of the insurer was made by the tutrix, who now represents the minor, and 
that she did not state that she appeared as administratrix of the estate of the de- 
ceased, and made no written demand for payment. She was told to place her 
claim in writing, and that it would be considered. Several days later, no written. 
claim having been made by her, payment was made to Green. To hold that pay- 
ment here was in bad faith would be to hold that the facility of payment clause 
is of no effect, and that an insurer who issues such a policy must, at its peril, see 
that the proceeds find their way either to the beneficiary or to the legal repre- 
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sentative or to the legal heir. No such obligation is placed upon such an insurer 
who, we find in this case, was justified in making payment to Green. Therefore 
that payment is a complete bar to this action. - 

The judgment appealed from is annulled, avoided and reversed, and the suit is 
dismissed at the cost of plaintiff. 

Reversed. 

Westerfield, J. (concurring). 

I agree with my associates in most of what is said in the opinion and concur 
in the decree, but disagree with them as to the necessity for the interpretation of 
the facility of payment clause, which seems to me to be very plain and clear 
and to confer upon the insurance company the right, or the option; of paying to 
any one within the limits mentioned in the clause. I do not see how there could 
be any question of bad faith on the part of an insurer who pays the avails of 
the policy in accordance with the letter of the contract of insurance. Whether 
the discretion vested in the insurer by such a clause, in permitting it to make 
fayment to one out of such a large group of persons as is comprehended by the 
phrase “relative by blood,” or “connection by marriage” of the insured, or, “to 
any other person appearing to said Company to be equitably entitled to the same 
by reason of having incurred expense on behalf of the insured, or for his or her 
burial,” is a matter which concerns only those who entered into the contract, 
since it is conceded that the clause under consideration violates no principle of 
public policy. 


“All things that are not forbidden by law, may legally become the subject of 
cr the motive for contracts. * * *” R. C. C. art. 1764. 

The best method of determining the intention of parties to a contract is by 
a consideration of the contract itself, and, if it be found to be without ambiguity, 
there is no need to resort to canons of construction. The phraseology of the 
clause under consideration is very plain and confers the privilege upon the insurer 
of paying any one of a number of persons to facilitate it in the discharge of its 
obligation under the contract. If there had been any intention to qualify this 


privilege in any way, the purpose would have been reflected in the language em- 
ployed. 





















































































In re HOOPER’S ESTATE. 
Surrogate’s Court, New York County. Oct. 31, 1932. 
261 New York Supplement 585. 











INSURANCE. 


Contract whereby employer carried group insurance for employees was valid, 
and administratrix could not compel employer to deliver proceeds to employee's 
estate. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Discovery proceeding by the administratrix of the estate of Oma Lee Hooper 
against J. P. Morgan & Co. 
Proceeding ordered dismissed. 
Leon Kauffman, of New York City, for petitioner. 
Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for respondent 
O’BrIEN, S. 
In this discovery proceeding the administratrix seeks to compel the firm of 
J. P. Morgan & Co. to turn over to the estate the sum of $6,000, which the 
respondent admittedly collected as insurance on the life of the decedent under a 
policy of group insurance carried for the benefit of its employees. The beneficiary 
designated in the policy is “J. P. Morgan & Company as trustee,” and the death 
benefit was paid to the respondent company as designated in the policy of insur- 
ance. There is no claim that the fund in question will be used for the respondent’s 
own benefit. I hold that the contract between the insurance company and the 
respondent is a valid one, and that this court is without power to grant the relief 
sought by the petitioner in this proceeding. Matter of Thomas’ Estate, 235 App. 
Div. 450, 257 N. Y. S. 330; Matter of Campbell’s Estate, 145 Misc. 389, 260 
N. Y. S. 285. Under the facts and circumstances presented it is clear that the 
petitioner has no right to the fund. The insurance was intended to be for the 
benefit of the employees of the respondent and neither the decedent nor his estate 
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had any pecuniary interest in the fund in question. It appears, however, that in 
his lifetime the decedent designated in writing some of his next of kin as the 
persons he desired to be benefited by the insurance. While such designation may 
not, under the terms of the policy, be binding on the respondent company, it 
would seem under the circumstances that the purpose of the group insurance would 
best be served by carrying out the decedent’s wishes. 

Submit order on notice dismissing the discovery proceeding. 


WINCHESTER v. GRAND LODGE OF BROTHERHOOD OF RAILROAD 
TRAINMEN. No. 437. 
Supreme Court of North Carolina. Dec. 21, 1932. 
167 Southeastern Reporter 49. 
2, INSURANCE. 

Service upon secretary-treasurer of local lodge of foreign unincorporated 
fraternal benefit society whose membership was limited to one hazardous occupa- 
tion held good in action on benefit certificate made within the state (C. S. §§ 6274, 
6492, 6497, and § 6518 as amended by Pub. Laws 1925, c. 70, § 2). 

Facts disclosed that the secretary-treasurer countersigned the policies, 
collected dues, and remitted them to home office, and performed other 
duties within the state. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

3. INSURANCE. ; 

Foreign unincorporated fraternal benefit society, whose membership is limited 
to one hazardous occupation, needs no license to transact business within state, 
so that insurance commissioner cannot accept service of process for it (C. S. 
§§ 6274, 6492, 6497, and § 6518 as amended by Pub. Laws 1925, c. 70, § 2). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

4. INSURANCE. 

Supreme Court is not bound by insurance commissioner’s interpretation of 
insurance laws nor by action of foreign fraternal benefit society, whose member- 
ship is limited to one hazardous occupation, in a previous case as to service of 
a S. §§ 6274, 6492, 6497, and § 6518 as amended by Pub. Laws 1925, c. 
70, § 2). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

Appeal from Superior Court, Anson County; Warlick, Judge. 

Action by Samuel C. Winchester against Grand Lodge of the Brotherhood of 
Railroad Trainmen. From judgment denying defendant’s motion to set aside and 
vacate default judgment theretofore rendered by clerk of superior court, defendant 
appeals. 

Affirmed. 

This is an action brought by plaintiff against the defendant to recover $1,875, 
in which he alleges: 

“That the defendant is now and was at the time hereinafter mentioned, an 
organization doing business and owning property within the State of North 
Carolina. That the defendant, at the time herein mentioned, was engaged in the 
business of issuing, within the State of North Carolina and elsewhere, policies 
of insurance designated as ‘Beneficiary Certificates.’” 


That while employed by the Seaboard Air Line Railroad Company as switch- 
man at Monroe, N. C., the defendant issued its so-called beneficiary certificate, 
No. C-437525 (copy of which is set out in the record), in the sum of $1,875. That 
the treasurer and secretary of Monroe Lodge, No. 643, of the Brotherhod of 
Railroad Trainmen, on the 20th day of June, 1926, delivered to him said certificate. 

“That from the issuance to him of the Certificate referred to in the preceding 
paragraph, to December 1, 1929, the plaintiff paid to the defendant all dues and 
assessments upon said Certificate as required by the defendant, and as provided 
by the terms of the Certificate, through the treasurer and secretary of Monroe 
Lodge No. 643; that on the lst day of December, 1929, plaintiff mailed to B. W. 
Snyder, treasurer and secretary of the aforesaid lodge, his check, dated December 
1, 1929, in the sum of $3.45 in full payment of his dues and assessments upon 
the aforesaid Certificate for the month of December, 1929; that thereafter, on the 
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23rd day of December, 1929, the aforesaid B. W. Snyder, returned to the plaintif 
the aforesaid check together with a letter stating that the defendant refuseq to 
accept payment of plaintiff’s dues for the month of December, 1929, and that 


plaintiff had been expelled from membership in the Brotherhood of Railroad 
Trainmen.” 


Plaintiff alleges that this was entirely unjustified, without valid excuse and 
was a concerted scheme to deprive him of certain rights he had under the policy 
that he had, and was ready, able, and willing at all times to pay his monthly dues 
and assessments. That at the time of the issuance of the policy “he was in good 
physical condition, and his eyesight was normal and unimpaired.” That while the 
beneficiary certificate was in full force and effect, the plaintifi, in the month of 
September, 1926, discovered he was losing the sight of his left eye; that his eye- 
sight aad suddenly become impaired. [na: he went to sce a reputable and skilled 
oculist, and notwithstanding the best treatment of modern and up-to-date science 
known to a most reputable oculist, within one month he completely and per- 
manently lost the sight of his left eye. That he is now blind in said eye and will 
Temain so. 

“That about the 14th day of February, 1927, on account of the loss of his 
left eye, he was unable to perform his duties and was forced to resign as railroad 
trainman, from the Seaboard Air Line Railroad Co. That section sixty-eight of 
the Constitution of the Brotherhood of Railroad Trainmen, upon which Constitu- 
tion Beneficiary Certificate No. C-437525 was issued by the defendant to the plain- 
tiff, provides that in the event any beneficiary member shall suffer the complete 
and permanent loss of sight of one or both eyes he shall be considered totally and 
permanently disabled, and shall thereby be entitled to receive the full amount of 
his Beneficiary Certificate—$1,875. That the plaintiff has furnished to the defend- 
ant abundant and creditable evidence to establish the fact that he has completetly 
and permanently lost the sight of his left eye, and that he is totally and perman- 
ently disabled to perform work for a railroad; that he has furnished to the de- 
fendant statements from oculists of unquestionable character and ability, estab- 
lishing this fact, and that he has voluntarily presented himself to the defendant 
for examination by oculists of its own selection; that, in spite of this overwhelm- 
ing and uncontradicted evidence to the fact that plaintiff is completely and per- 
manently blind in his left eye, except unfounded and unjustified contradictions on 
the part of the defendant itself, the defendant has arbitrarily and unreasonably 
and without any valid explanation or excuse, refused to pay plaintiff’s claim or 
any part thereof, and has arbitrarily and unreasonably rejected said claim and 
refused to carry out and perform its contract and agreement with this plaintiff, 
pursuant to the terms and conditions of plaintiff’s Beneficiary Certificate. That 
the plaintiff absolutely relied upon the terms, provisions, and conditions of Sec- 
tion 68 of the Constitution of the Brotherhood of Railroad Trainmen, upon which 
Constitution his Beneficiary Certificate was issued to him, and that he absolutely 
relied upon the statements and representations made to him by the defendant, its 
agents and representatives, as to the contents, construction, interpretation, and 
meaning of said policy or certificate, and that he was positively assured by the 
defendant, its agents and representatives, that in the event he should lose the sight 
of one eye he would be entitled to the full amount of his Certificate; that said 
representations were well known to the defendant, and that they were being made 
under the direction of the defendant and that, relying thereon, he took said policy 
or certificate and kept up the payments thereon. * * * That prior to the in- 
stitution of this action, the plaintiff duly performed all the conditions and obliga- 
tions to be performed by him under the terms and provisions of said Certificate, 
entitling him to institute action thereon. That on account of the things hereinbe- 
fore set forth, the defendant is indebted to the plaintiff in the sum of $1,875, with 
interest thereon from the 17th day of March, 1928, until paid; that often and re- 
peated demands have been made to the defendant that it pay to the plaintiff the 
above amount, and defendant had, and still does, refuse to pay the above amount, 
or any part thereof, and the same still remains due and unpaid. Wherefore, the 
plaintiff prays judgment against the defendant: 1. For the sum of $1,875, together 
with interest thereon from the 17th day of March, 1928, until paid. 2. For the costs 
of this action to be taxed by the Clerk of the Superior Court. 3. For such other 
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and further relief as to the court may seem just and proper and to which he may 
be entitled in the premises.” 

This action was instituted on January 8, 1931, and on Monday, February 23, 
931, a judgment by default final was entered in favor of plaintiff against the de- 
fendant for the sum sued for in the complaint. On April 4, 1932, through their 
attorneys, the defendant entered a special appearance and filed a petition and 
motion to set aside and vacate the judgment and recall execution: “The Grand 
Lodge of the Brotherhood of Railroad Trainmen, defendant above named, through 
its attorneys, McLendon & Covington, enters a special appearance in the above 
entitled cause and petitions the Court to vacate and set aside the default judg- 
ment entered in this cause on the 23rd day of February, 1931, and to recall the 
execution issued on the 3rd day of March, 1932, and in support of said motion 
says and alleges,” etc. (setting forth the reasons). 

' The judgment and findings of fact by the court below are as follows: | 

“This cause coming on to be heard at the June Term, 1932, of the Superior 
Court of Anson County, and being heard upon motion of Messrs. McLendon & 
Covington under the style of a special appearance to Vacate a Judgment herein- 
before rendered by the Clerk of the Superior Court of Anson County of date of 
Monday, February 23, 1931, which judgment was a judgment by default final on 
account of the failure of the defendant to file an answer, and being heard, the 
Court thereupon after hearing the reading of the pleadings and the affidavits sub- 
mitted and on file and the evidence of W. E. McNair, sheriff, of Richmond County, 
which is made a part of the findings of fact of the Court, and the argument of 
counsel, the Court finds the following facts: 

“], That the plaintiff, Samuel C. Winchester, was an employee of the Sea- 
board Air Line Railroad Company and as such employee became a member of the 
Brotherhood of Railroad Trainmen, and in the course of said membership had 
issued to him on the 21st day of May, 1926, a beneficiary certificate or policy of 
insurance No. C-437525, which is hereto attached and made a part of the findings 
of fact by the Court and is transmitted for the information of the Supreme Court. 

“2. That said policy above referred to appears to have been signed in pen and 
ink by B. W. Snyder, at one place listed as secretary and at another place listed 
as treasurer, and this signed with pen and ink, together with such other statements 
thereon regarding the Monroe Lodge No. 643 and the name of Samuel C. Win- 
chester and the proper signature of Samuel C. Winchester, the assured, appear to 
be the only signatures in pen and ink, the officers of the Grand Lodge having had 
their names printed on the policy when it was made out in blank; 

“3. That said policy was in due course of business delivered to and became the 
property and was in the possession of the assured, Samuel C. Winchester. 

“4. That the Court finds as a fact from the evidence submitted that the 
Brotherhood of Railroad Trainmen is not incorporated but is a fraternal, bene- 
ficiary association of which plaintiff was a member. 


“5. That the motion made by the defendant through its counsel Messrs. 
McLendon & Covington is to set aside the judgment for failure of service of 
summons and is a motion in the original cause which is admitted by counsel for 
plaintiff and defendant to be proper, the original of which was made before the 
Clerk of the Superior Court of Anson County, and was heard and passed upon 
by said Clerk on the 18th day of April, 1932, and from such findings of fact as 
made by the Clerk and his judgment thereon the defendant appealed to the Su- 
perior Court in term: 

“6. That on January 8th, 1931, summons issued out of the Superior Court of 
Anson County entitled as herein and said summons was on the 17th day of Janu- 
ary, 1931, served by W. E. McNair, Sheriff of Richmond County, on D. W. Pait, 
the service appearing as follows: ‘By reading the within summons to W. D. Pait, 
the Secretary-Treasurer of Shakespeare Lodge 794, Halmet N. C., of the Grand 
Lodge of Brotherhood of Railroad Trainmen and by delivering to him as an of- 
ficer of the defendant a copy of the within summons together with copy of the 
verified complaint in this action.’ 

“7, That the Court finds as a fact from the evidence offered in the testimony 
of Sheriff McNair that the sheriff was then unaware and so states that he is now 
unaware as to whether or not W. D. Pait was an officer of the defendant. 
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“8. And the Court finds as a fact that the Grand Lodge of the Brotherhood 
of Railroad Trainmen is an association or organization of railway men of America 
with its principal place of business in the City of Cleveland, Ohio, and that in the 
conducting of its business it has subordinate lodges or orders located over the 
entire United States. 

“9. That it has one subordinate lodge located in the City of Salisbury, in the 
county of Rowan, and another located in the City of Hamlet in Richmond County 
and that at the time the plaintiff became a member of the defendant organization 
the defendant had and maintained a subordinate lodge in the City of Monroe in 
Union County, but that the Monroe Lodge is now and has been for some years 
disbanded, and at the time of the institution of this action herein was not existing; 

“10. The Court finds as a fact that W. D. Pait is secretery-treasurer of the 
Shakespeake Lodge 794, Hamlet, N. C., and was on the 17th day of January such 
secretary and treasurer, and that as such secretary and treasurer the said W. DP, 
Pait countersigned policies like the one introduced in evidence in this hearing as 
secretary and treasurer, signed at two identical places on said policy and that he 
delivered said policy to the assureds and received from them such payments, 1{ 
any, as were demanded by the Grand Lodge of Brotherhood of Railroad Trainmen 
and thereafter and subsequently collected such dues as were due to be collected 
by him under said policies and from said membership and in turn remitted said 
amounts received to the defendant at its principal place of business in the City 
of Cleveland, Ohio, as aforesaid. 

“11. The Court further finds as a fact that at some time subsequent to the 
service of the summons on the defendant, W. D. Pait, as aforesaid, and which 
was, to-wit, January 17, 1931, that a copy of the summons together with a copy 
of the complaint filed in the cause was produced from among the personal effects 
of the said W. D. Pait and that said copy of summons and complaint is on 
exhibition before the Court through counsel representing the defendant in this 
investigation, but the copy of the summons does not bear the date as set down as 
served by the Sheriff, neither does it bear the signature of the Sheriff, but does 
have filled therein the name of W. D. Pait in the handrwriting of the Sheriff of 
Richmond County. 

“12. And the Court finds as a fact that counsel for the plaintiff received in 
the due course of mail a letter from Hon. Dan C. Boney, Insurance Commissioner 
of the State of North Carolina, which letter is made a part of these findings of 
fact and is incorporated herein for information. 

“13. The Court further finds as a fact from a certified copy of the record in 
the case of Welsh yv. Brotherhood of Railroad Trainmen, reported in 200 N. C. 
on page 184, 156 S. E. 539, that summons served upon the defendant was in the 
following words: ‘Grand Lodge of Brotherhood of Railroad Trainmen, B. W. 
Snyder, Secretary and Treasurer,’ and that said summons in that case has the 
following service appearing thereon: ‘By reading and delivering copy of summons 
together with copy of complaint to B. W. Snyder, secretary and treasurer of the 
Grand Lodge of Brotherhood of Railroad Trainmen,’ and is signed by the Sheriff 
of Union County, and that the defendant under such service thereupon came into 
Court, filed answer and made contest to the controversy. 

“14. The Court further finds as a fact that the defendant company, acting by 
and through its subordinate lodges in North Carolina, has come into the State and 
is doing business therein and that it is not licensed as such as provided by law 
if such license should be necessary and mandatory under the statutes and in pur- 
suance of its doing business in North Carolina it maintains the aforesaid sub- 
ordinate lodges and has over a period of years issued insurance policies as herein 
and otherwise to different members of these organizations and has collected 
thereon by way of dues and assessments considerable sums of money under the 
policies hereinbefore issued to its members and that it is now and has been, and 
will continue to do business as above within the boundaries of the State of North 
Carolina; : 

“15. That moneys collected by W. D. Pait as aforesaid are deposited by him 
in the Page Trust Company at Hamlet, N. C., and that in turn portions of such 
funds as theretofore denosited are forwarded to the Grand Lodge at its principal 
office in Cleveland, Ohio, such being the amounts as due to the Grand Lodge: 

“16. The Court finds as a fact that the defendant filed no answer and that on 
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the 23rd day of February, 1931, under the statute prevailing in North Carolina the 
plaintiff was entitled to judgment final under his complaint filed in this cause and 
that said judgment was regular. 

“17, That the constitution and general rules of the Grand Lodge of Brother- 
hood of Railroad Trainmen for subordinate bodies at pages 119-120 makes pro- 
vision to the effect that the treasurer or subordinate lodges shall collect the dues 
and insurance premiums from the members in good standing and remit same to 
their grand treasurer in Cleveland, Ohio. 

‘78. The Court finds as a fact that the summons served on W. D. Pait was 
in all respects regular and proper and that it imports verity and is found as a 
fact to have been a proper service of summons on W. D. Pait. 

“19. The Court is of the opinion that under a motion of this character, not 
made under section 600, C. S. Supp. 1924, but being a motion made in the original 
cause, that it is not necessary for the defendant to show a meritorious defense, 
but the Court is of the opinion that if a meritorious defense is necessary to be 
shown from evidence submitted the defendant, had it been permitted to file 
answer, would have alleged facts and introduced proof to combat the allegations 
of the plaintiff, indicating a meritorious defense on its part, but the entire point 
presented by this motion, as the Court understands the contending parties, being 
whether or not service on W. D. Pait as herein set forth is service on the 
defendant, it being found as a fact that defendant is not an incorporated body. 

“20. The Court further finds as a fact that the service in this case was in all 
respects proper and regular, and was such service as would bring the defendant 
into Court, necessitating on its part the filing of an answer and contest of the 
issuable facts. 

“21. It is therefore ordered, adjudged and decreed that the judgment hereto- 
fore rendered by the Clerk of the Superior Court of Anson County, be and it 
is hereby affirmed and that said judgment is a valid, outstanding and subsisting 
judgment, recognized and enforceable by the provisions of the statute of North 
Carolina. 

“22. That defendant maintains no listed process agent in North Carolina, but 
that W. D. Pait is a proper person on whom process may be served.” 

The only exception and assignment of error taken was to the final judgment 
and findings of fact of the court below, denying the defendant’s motion to set 
aside and vacate the default judgment theretofore rendered by the clerk of the 
Superior court of Anson county. 

McLendon & Covington, of Wadesboro, for appellant. 

Taylor & Thomas, of Wadesboro, for appellee. 

CLARKSON, J. 

The plaintiff, on October 25, 1932, made a motion in this court to dismiss the 
appeal of defendant and that judgment of the lower court be affirmed. Considera- 
tion of the motion was continued until the hearing of the cause. 

The plaintiff sets forth the following reasons: (1) That no statement of case 
on appeal has ever been served on or accepted by the plaintiff, appellee, or his 
counsel, nor has any case on appeal or record been presented to any superior court 
judge to be settled. (2) That, as the plaintiff, appellee, and his counsel are ad- 
vised, informed, and believe, the purported record in the case, which has been 
presented to the clerk of the superior court for Anson county for certification, is 
not a true, perfect, and complete record. 


It was contended by plaintiff that the record of the court below discloses that 
the defendant, appellant, have sixty days within which to make up and serve its 
case on appeal, and that plaintiff, appellee, have thirty days thereafter to serve 
counter case or file exceptions. That no statement of case on appeal has been 
served on plaintiff and no disagreement been presented to the trial judge for set- 
tlement. That if the case had been properly made up, certain testimony of wit- 
nesses and exhibits would have been set forth bearing on the finding of facts 
by the court below. 


“A motion to dismiss an appeal for noncompliance with the requiremets of 
the statute in perfecting an appeal must be made at or before entering upon the 
trial of the appeal upon its merits, and such motion will be allowed unless such 
compliance be shown in the record, or a waiver thereof appear therein, or such 
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compliance is dispensed with by a writing signed by the appellee or his counsel 
to that effect, or unless the Court shall allow appropriate amendments.” Rule 16 
200 N. C. at page 821; Pruitt v. Wood, 199 N. C. 788, 156 S. E. 126. © ; 

“If any part of the affidavits or pleadings is not sent up either party can al. 
ways move for certiorari to supply the missing part of the record.” Rule 34, 299 
N. C. at pp. 833, 834: Wallace v. Salisbury, 147 N. C. 59, 60 S. E. 713. 

In State v. Shipman et al., 203 N. C. at page 327, 166 S. E. 298, 299, the record 
being here, this court held: “Hence it becomes our duty to take cognizance of 
the matter; and this irrespective of how the case is brought before us, whether 
by appeal, habeas corpus, certiorari, or motion to docket and dismiss appeal, 
State v. Satterwhite, 182 N. C. 892, 109 S. E. 862; State v. Beasley, 196 N. C. 797, 
147 S. E. 301.” In the Shipman Case, supra, the defendants were both fined and 
imprisoned, whereas for the offense of which they were convicted it was only 
permissible to impose fine or imprisonment. : 

The defendant contends that no statement of case on appeal has been pre- 
pared or served on the appellee for the reason that only one exception was taken 
and that was to the final judgment as signed by the court below; that by refer- 
ence to said judgment in the record it will be seen that the case on appeal was 
fixed by the court below at the time the appeal entries were made, having stated 
therein that: “The summons, complaint, judgment, motion, affidavits, files and ex- 
hibits, policy of insurance, and these findings of fact and conclusions of law shall 
be and constitute the case on appeal to the Supreme Court.” The defendant fur- 
ther says: “The Court's attention is called to finding of fact reading as follows: 
But the entire point presented by this motion, as the Court understands the con- 
tending parties, being whether or not service on W. D. Pait as herein set forth, is 
service on the defendant, it being found as a fact that the defendant is not an 
incorporated body.” Defendant further contends that the plaintiff’s contention is 
not applicable to the facts in the present cause. Wallace v. Salisbury, 147 N. C. 
58, 60 S. E. 713, and cases cited. 

In Board of Com’rs v. Scales, 171 N. C. at page 525, 88 S. E. 868, 869, the 
following observation is made: “There was a motion to dismiss the_appeal, as no 
case on appeal had been served by the appellant, but we do not think a case was 
required, as there is only one exception to the judgment and that was taken at 
the trial. There are assignments of error, but they all turn upon the one ques- 
tion whether the last judgment was a proper one. No case was necessary to pre- 
sent this question, as it is done by the exception, and, even without it, by the 
appeal from the judgment.” North Carolina Bessemer Company v. Hardware 
Co., 171 N. C. 729, 88 S. E. 867; Parker Co. v. Commercial Nat. Bank, 200 N. C. 
441, 157 S. E. 419. 

In the Parker Case, supra, at page 442, of 200 N. C., 157 S. E. 419, it is said: 
“As the record contains no statement of case on appeal, we are limited to the 
question as to whether there is error in the judgment; the appeal itself being an 
exception thereto,” citing numerous authorities. 

{1] Taking the record as set forth by both sides, it is ambiguous as to the re- 
quirements in this particular case. The general principle as set forth by defend- 
ant is ordinarily applicable. The motion to dismiss the appeal is overruled. 

The record discloses: “The Grand Lodge of the Brotherhood of Railroad 
Trainmen, appellant in the above entitled action, begs leave to file the following 

answer in connection with the purported motion which the appellee has indicated 
he would make before the Court on Tuesday, October 25th, 1932,” etc. ‘“Defend- 
ant by his general appearance in the action waived all defects with respect to 
service of summons. The statute provides that a voluntary appearance by a de- 
fendant is equivalent to personal service of summons. C. S. § 490.” Reel v. 
Boyd 195 N. C. at pages 273, 274, 141 S. E. 891; Burton v. Smith, 191 N. C. 599, 
132 S. E. 605; Abbitt v. Gregory, 195 N. C. at page 209, 141 S. E. 587; Crafford 
v. Ins. Co., 198 N. C. 269, 151 S. E. 249. 

[2] We come now to consider the case on its merits: Was the service on 
W. D. Pait, secretary-treasurer of the Shakespeare Lodge 794, Hamlet, N. C., a 
service on defendant, it being found as a fact that the defendant is not an in- 
corporated body? We think so. 


N. C. Code of 1931 (Michie), C. S. § 6274, is as follows: “Every insurance 
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company, association or order, as well as every bond, investment, dividend, guar- 
antee, registry, title guarantee, debenture, or such other like company (not 
strictly an insurance company, as defined in the general insurance laws), must 
be licensed and supervised by the insurance commissioner, and must pay all li- 
censes, taxes and fees prescribed in the insurance laws of the state for the class 
of company, association, or order to which it belongs. No provision in any stat- 
ute, public or private, may relieve any company, association, or order from the 
supervision prescribed for the class of companies, associations, or orders of like 
character, or release it from the payment of the licenses, taxes, and fees pre- 
scribed for companies, associations, and orders of the same class; and all such 
special provisions or exemptions are hereby repealed. It is unlawful for the in- 
surance commissioner to grant or issue a license to any company, association, or 
order, or agent for them, claiming such exemption from supervision by his de- 
partment and release for the payment of license, fees, and taxes.” 

The “Order of Owls” was an unincorporated fraternal order. The “Home 
Nest” was South Bend, Ind. It appears that under the constitution these local 
nests, having the insurance feature of death and sick benefits, were organized in 
all portions of the country, doing business under by-laws furnished by the 
home nest, and in its scheme of government the authority of the home nest seems 
to be absolute and all-pervading. Cards were issued setting forth ten “Reasons 
Why You Should Join the Order of Owls,” the first as follows: “Order of Owls 
has sick and accident benefit of $6 per week.” “Be a Leader.” “Join Now.” 
“Jolliest and Best Fellows on Earth.” 

A little “Owl’s Nest” was organized in Charlotte, N. C. The agent, J. J. Ar- 
lington, did business and paid no license under the insurance law. C. S. § 6274, 
before it was amended. He was convicted, and on appeal to this court the convic- 
tion was sustained. Hoke, J., speaking for the court in State v. Arlington, 157 N. C 
at page 648, 73 S. E. 122, 125, says: “Throughout the statute, in sections relevant 
to the inquiry, the words used are insurance companies, associations, and orders, 
and clearly contemplates both incorporated and unincorporated companies. This 
business of insurance and insurance companies has become of such great interest 
and importance that our statutes, as stated, have made extended regulations for 
its supervision and control. The department established for the especial purpose 
under the direction of its active and capable commissioner has done much valu- 
able work in the protection of the people of the state, and in cases permitting 
constructions that interpretation should be adopted which is best promotive of 
the public policy and beneficent purpose of the law.” Robinson v, Brotherhood 
of Locomotive Firemen & Engineers, 170 N. C. 545, 87 S. E. 537. 

N. C. Code of 1931 (Michie), C. S. § 6274, supra, as it now reads and amended, 
is taken from 2 Revisal of 1905, § 4691; Laws 1903, chap. 594, §§ 1, 2, 3; Laws 
1913, chap. 89, “An Act for the Regulation and Control of Fraternal Benefit So- 
cietics.” Section 1: “Any corporation, society, order or voluntary association, 
without capital stock, organized and carried on solely for the mutual benefit of 
its members and their beneficiaries, and not for profit and having a lodge system 
with ritualistic form of work and representative form of government, and which 
shall make provisions for the payment of benefits in accordance with section four 
hereof, is hereby declared to be a fraternal benefit society.” 2 C. S. § 6497. Sec- 
tion 26, in part, is as follows: “Nothing contained in this act shall be construed 
to affect or apply fo societies which limit their membership to any one hazardous 
occupattion,” ete. 

[3] This section, 26, supra, is now section 6518, vol. 2 (1919). Public Laws of 
N. C. 1925, chap. 70, § 2, is as follows: “Amend section 6518 of the Consolidated 
Statutes by striking out, in lines three and four, the following: ‘nor to similar 
societies which do not issue insurance certificates.” Since the decision in the 
Owl Case, N. C. Code 1931 (Michie), C. S. § 6274, is the same except as above 
amended. The “any one hazardous occupation” applies to trainmen and exempts 
it from license. 


_ The insurance commissioner, writing to plaintiff’s attorney on July 22, 1930, 
said: “I have your letter of July 17th, in regard to the Brotherhood of Railroad 
Trainmen. This organization is a fraternal relief association that is not subject 
to the supervision of this Department, being specifically exempt under the pro- 
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visions of C. S. § 6518. In view of this I hold no power of attorney to accept 
service of process upon them but assume that valid service can be had upon the 
secretary ~ the organization or the Secretary of State under the provisions of 
C. Si§4187.” 

[4] From the statutes on the subject, it may be noted that the insurance 
commissioner says “assume that valid service can be had upon the secretary of the 
organization.” Under findings of fact 13, by the court below in the Welsh Case 
defendant did not make the contention as is now made, that the defendant was 
not properly served. Of course, the insurance commissioner’s contention and the 
defendant’s conduct in the Welsh Case are persuasive but not binding. From the 
findings of fact by the court below, defendant is an organization doing an insur- 
ance business in this state and to all intents and purposes a going insurance con- 
cern, limited to the Brotherhood of Railroad Trainmen and exempt from license 
tax under the laws of 1913. 

In 2 C. S. art. 25 (section 6491 et seq.), under the head of Insurance, sub- 
chap. 6, is “Fraternal Orders and Socteties.” Article 26 (section 6497 et seq.), “Fra- 
ternal Benefit Societies.’ The statute laws of this state recognize “Every insur- 
surance company, association or order.” C. S. § 6274 “Every incorporated asso- 
ciation, order, or society.” C. S. § 6492, “Any corporation, society, order, or vol- 
untary association.” C. S. § 6497. “Societies which limit their membership to 
any one hazardous occupation.” C. S. § 6518, as amended. It may be noted that 
the statutory law permits all sorts of unincorporated associations to do certain 
kinds of insurance business in this state. To be sure they are now exempted 
from license tax but are allowed to do business in this state, collect money, and 
issue certain forms of insurance. It would be an anomaly to say that these vol- 
untary unincorporated insurance companies and the one in this case that issues 
policies of insurance, designated as “Beneficiary Certificates,” with all these privi- 
leges granted them in this state, are not subject to an action in this state by a 
member who has complied with the terms and provisions of the beneficiary cer- 
tificate or insurance policy, and has suffered disability within the terms of the 
policy. 

It would be a travesty on justice to say that the secretary and treasurer of 
defendant association, who countersigned policies, collected dues,.and remitted 
same to the home office and performed other duties for defendant—that defend- 
ant could not be brought into the courts of this state, by service of summons on 
the secretary and treasurer, as was done in the present action. 


In Clark v. Grand Lodge, 328 Mo. 1084, 43 S.W.(2d) 404 (the facts in the 
Clark Case, supra, are analogous to the instant case, and the defendant the same 
as in the present case), at page 1090 of 328 Mo., 43 S.W.(2d) 404, 405, we find: 
“It is apparent, therefore, that the ‘clear cut issue’ on which defendant rests its 
demurrer is that the defendant, Grand Lodge of the Brotherhood of Railroad 
Trainmen, being, as stated in the petition, a voluntary unincorporated association, 
is not capable of being sued at law, or as defendant asserts, is not a suable entity. 
* * * [Page 1098 of 328 Mo., 43 S.W.(2d) 404, 409.] Contracts are not contracts 
unless they are enforceable. To say that an association like defendant can make 
contracts necessarily means valid contracts—contracts that are binding on the 
parties and enforceable against them. It is an absurdity to say that defendant can 
make contracts of insurance but cannot be sued thereon. If defendant has legal 
capacity to make a contract of insurance, it has legal capacity to be sued thereon. 
If it is a legal entity when making such contracts, it retains such legal entity 
when sued thereon. * * * [Page 1104 of 328 Mo., 43 S.W.(2d) 404, 413.] We 
think also that the doctrine of estoppel might well be applied to a case like this. 
This association, having over one hundred thousand members, with regularly 
constituted officers and a perfect working organization, has the appearance, form, 
and method of doing business of a corporation or legal entity. It has chosen a 
name and does business as a legal entity under and by the use of that name. It 
holds itself out as capable of contracting in that name, and by that name does en- 
ter into insurance contracts, and in that name collects the premiums and accumu- 
lates funds to meet such contract obligations. When sued on such contracts in 
the name which it has used in making same, it ought not to be allowed to say that 
it is a mere myth—an intangible nonentity incapable of being sued.” 
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3 Corpus Juris, “Associations,” § 8, at page 1336, reads as follows: “One who 
deals with an association as a legal entity capable of transacting business, and 
in consequence receives from it money or other things of value, is estopped from 
denying oa of its existence.” Petty v. Brunswick, etc., Ry. Co., 109 Ga. 

. 35 S. EB. 82. 
” The cases cited by defendant are distinguishable from those unincorporated 
organizations or insurance companies that issue “Beneficiary Certificates.” 

In Nelson v. Atlantic Coast Line R. Co., Relief Department, 147 N. C. 103, 
60 S. E. 724, it was held that while a suit could not be maintained to recover in- 
surance against the relief department, that being a bureau of the railroad, “If the 
contract is valid, the liability is that of said railroad company.” In the other ca- 
ses relied upon as authority for the doctrine that unincorporated associations, no 
matter what their nature or business, cannot be sued, the questions involved were 
distinctly different. In Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57, it was held 
that an unincorporated, foreign association, United Textile Workers of America, 
could not be sued for an alleged libel by one of its agents in this state. In Citi- 
zens’ Co. v. Typographical Union, 187 N. C. 42, 121 S. E. 31, it was held that an 
injunction would not lie against an association, restraining its members from cer- 
tain activities. In Jinkins v. Carraway, Trustee of Excelsior Household of Ruth, 
187 N. C. 405, 121 S. E. 657, it was held that mandamus would not lie to compel a 
fraternal order to reinstate a member. 

See section 248, pp. 232 and 233, N. C. Practice & Procedure in Civil Cases 
(McIntosh), N. C. Law Review, vol. 10, p. 313. 

In the present case the plaintiff paid his dues regularly out of his monthly 
earnings, and was not in arrears to defendant’s secretary and treasurer, who col- 
lected same, in this state on his insurance policy or beneficiary certificate, made 
and delivered in this state. The defendant, an unincorporated organization, un- 
der the statute law of this state, was conducting an insurance business and was 
exempted from paying license. Its beneficiary certificate provided for the pay- 
ment of $1,875 on the loss of an eye. Plaintiff lost his left eye and on that ac- 
count had to resign from his position on the railroad, as trainman, as he had be- 
come unfit on that account to perform his duty to earn his daily bread. If plain- 
tif could not sue and have service of process on the secretary and treasurer of 
defendant company, under the facts and circumstances in this action, he would 
practically be remedyless—a right without a remedy. This was never contem- 
plated by law or equity, or the statute on the subject in this state that allowed de- 
fendant to do an insurance business without paying license. We think the stat- 
utes in this state allowing unincorporated organizations or insurance companies 
to do business without license are enabling statutes. There are no enabling stat- 
utes in regard to such unincorporated associations like in the cases cited by de- 
fendant. Defendant is in an insurance business or organization and different. 
There is a “straight line” (an expression by Brogden, J.) between these different 
kinds of unincorporated associations—one business the other fraternal or social. 

The judgment of the court below is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SHERMER. No. 22699. 
Supreme Court of Oklahoma. Dec. 20, 1932. 
17 Pacific Reporter (2d) 401. 
1. INSURANCE. 


_ Phrase “good health,” as used by insured, speaking of his own condition, 
implies state of health unimpaired by serious malady of which insured is con- 
scious. 
The phrase “good health,” as used in its common and ordinary sense 
by an insured speaking of his own condition, undoubtedly implies a state 
of health unimpaired by any serious malady of which the insured himself 
is conscious, and he does not mean that he has no latent disease of which 
he is wholly unconscious. 
[Ed. Note.—For other definitions of “Good Health,” see Words and 
Phrases. } 


(For other cases, see Insurance, Dec. Dig. § 291[5].) 
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2. INSURANCE. 


If insurer, by phrase “good health,” desires to exclude from coverage of 
policy every disease, though latent and unknown, it must do so by distinct ang 
unmistakable language. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. INSURANCE. 


That insured was not in good health when applying for insurance does not 
show fraud, in absence of evidence that insured knew and concealed actual con- 
dition (St. 1931, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. INSURANCE. 


Burden held on insurer to establish that life policy was delivered while 
insured was not in good health, and that insured’s statements were willfully false 
and misleading. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. 

Whether insured obtained life policy by making false representations regard- 
ing health held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 


Whether insured was in good health when life policy was delivered depends 
on particular circumstances. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Syllabus by the Court. 

1. In a suit on an insurance policy, where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the insured has 
rendered the contract for insurance void, and where the evidence is conflicting, 
or where different inferences may be legitimately drawn from the evidence, the 
question should be submitted to the jury under instructions which take into account 
the materiality of the misrepresentation and the fraudulent purpose or intent of 
the insured to deceive. 

2. The phrase “good health,” as used in its common and ordinary sense by 
a person speaking of his own condition, undoubtedly implies a state of health 
unimpaired by any serious malady of which the person himself is conscious. He 
does not mean that he had no latent disease of which he is wholly unconscious. 
If by the phrase “good health” an insurance company desires to exclude every 
disease, though latent and unknown, it must do so by distinct and unmistakable 
language. 

3. Whether a person is in good health, as that term is used in its ordinary 
meaning, at the time of the delivery of an insurance policy, must depend upon 
the facts and circumstances of each given case, and cannot be determined by any 
general rule. Such questions are for the determination of a jury or the court 
sitting as a jury as the trier of the facts. 

4. Record examined, and held, the judgment of the trial court is not contrary 
to the law, and is supported by the evidence. 

Appeal from District Court, Sequoyah County; W. A. Woodruff, Judge. 

Action by Marion M. Shermer against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Watts & Wall, of Sallisaw, for plaintiff in error. 


Roy Frye, of Sallisaw, and W. O. Bruton, of Muldrow, for defendant in 
error. 


ANDREWS, J. 


This is an appeal from a judgment of the district court of Sequoyah county 
in favor of the defendant in error, the plaintiff in the trial court, against the 
plaintiff in error, the defendant in that court. The parties will be referred to as 
they appeared in the trial court. 

The plaintiff instituted this action to recover a money judgment on a policy 
of life insurance issued by the defendant on the life of Eulalah V. Shermer. The 
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defense offered to the action was fraud, concealment, and misrepresentation of 
the insured as to the condition of her health in her application for insurance, and 
that she was not in good health at the time of the delivery of the policy. 

The defendant contends that the trial court erroneously instructed the jury in 
defining “sound health.” On that point the court instructed the jury as follows: 
“You are instructed that by ‘sound health’ as used in the insurance policy sued 
upon means a state of health free from known disease or ailment that affects 
seriously the general healthfulness of the system and not temporary disturbance 
or disorders.” 

The defendant contends that, if the insured was not in sound health on the 
date of the application and knew it, or if she was not in sound health on the 
date the policy was delivered, whether she knew it or not, the defendant would 
not be liable on the policy or otherwise except for the return of the premiums 
paid. It contends that the jury was not properly instructed as to the meaning of 
“sound health,” and that for that reason the verdict does not settle the question as 
to whether or not the insured, in good faith, thought herself to be in sound health 
when the application was made. The attack upon the instruction is on the words 
“known disease or ailment.” A requested instruction, which was denied by the 
court, was as follows: “You are instructed that the expression ‘sound health’ used 
in the insurance policy sued upon herein means a state of health free from any 
disease or ailment that affects seriously the general soundness and healthfulness 
of the system, and not merely such temporary disturbances or disorders, which 
yield readily to treatment and do not tend to weaken or undermine the constitu- 
tion. 


The requested instruction has the effect of instructing the jury that if it found 
that the insured was not in good health at the time she signed the application, 
it could find her statement to be false and fraudulent, whether she knew of her 
condtiion or not. That effect is in conflict with former holdings of this court. 


[1, 2] In Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 1017, 
1021, this court quoted with approval from the case of Greenwood v. Royal 
Neighbors, 118 Va. 329, 87 S. E. 581, Ann. Cas. 1918D, 1002, wherein it was said: 
“The phrase, ‘good health,’ as used in its common and ordinary sense by a person 
speaking of his own condition, undoubtedly implies a state of health unimpaired 
by any serious malady of which the person himself is conscious. He does not mean 
that he has no latent disease of which he is wholly unconscious. If by the phrase 
‘zood health’ an insurance company desires to exclude every disease, though latent 
and unknown, it must do so by distinct and unmistakable language.” 


This court therein held: “To be in ‘sound bodily health’ is a comparative 
term, and a man with a temporary indisposition such as te cause no apprehension 
of anything serious can accept a policy of insurance ‘in sound bodily health,’ 
without being considered to have perpetrated any fraud upon the company or to 
have rendered his insurance contract void by reason of a violation of its terms.” 

That holding was cited with approval in Mid-Continent: Life Ins. Co. v. 
House, 156 Okl. 285, 10 P.(2d) 718. 

In New York Life Ins. Co. v. Smith, 133 Okl. 256, 271 P. 1037, this court 
held: “In a spit on an insurance policy, where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the insured has 
tendered the contract for insurance void, and where the evidence is conflicting, 
or where different inferences may be legitimately drawn from the evidence, the 
question should be submitted to the jury under instructions which take into account 
the materiality of the misrepresentation and the fraudulent purpose or intent of 
the insured to deceive.” : 

[3] The objection made to instruction No. 5 is that the court failed to instruct 
the jury that, if it found from the evidence that, at the time the application for 
insurance was made or at the time the policy was délivered, the insured was af- 
flicted with chronic nephritis, it should find for the defendant. That contention 
is based on the terms of the policy which require the insured to be in good heaith 
at the time the policy is delivered in order to make the policy binding and the 
insurer liable. That, in effect, would make the statements in the application amount 
to a warranty and a condition precedent to any effective contract of insurance. 
The policy does not provide that “all statements made by the insured shall, in the 
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absence of fraud be construed as representations and not warranties,” as provided 
in many insurance policies, but section 10519, C. O. S. 1931 (section 6728, C. O, s. 
1921), so provides, where no previous examination was had, as in the instant case. 

In Mid-Continent Life Ins. Co. v. House, supra, there was a similar provision 
in the application, which provided that no liability would occur until the policy 
had been accepted by the insured during her lifetime and while she was in good 
health. In that case this court held: “* * * That such a provision is for the 
benefit of the insurer to protect such company against a contingency which might 
arise in that interim during which the insured might become seriously ill, suffer 
a severe injury impairing her health, and to guard against the delivery of such 
policy in the event of the death of the insured.” 

This court did not hold, as contended herein, that the good health of the 
insured, at the time of the delivery of the policy, was a condition precedent to any 
obligation on the part of the defendant. This court held: “When a life insurance 
policy containing such a provision as set forth in paragraph 1 of the syllabus has 
been delivered and the first premium paid, the burden of proof is upon the defend- 
ant insurance company to prove that the policy was delivered while the insured 
was not in good health.” 

The defendant, in attempting to show the condition of the insured’s health at 
the time of the signing of the application and at the time of the delivery of the 
policy, offered testimony of Dr. Charles F. Holt, as follows: 


“Q. Then she could not have been in sound health either on the 5th day oi 
December, 1927, or on November 21st, 1927? A. I would hate to—that is my 
opinion, with blood pressure of—I pay more attention to blood pressure—with 
blood pressure of 240 over 120—I wouldn’t think so. I would not say it wasn't 
possible.” 


The disease complained of was that of nephritis. Dr. T. F. Wood testified 
that the insured could not have been in sound health on November 21, 1927, if 
she had chronic nephritis four months before. The witness testified that it was 
possible that the insured could have been suffering with chronic nephritis or acute 
nephritis on December 5, 1927, and not know anything about it, and that it was 
not usual for a patient to detect the on-coming of chronic nephritis without the 
consultation of a physician. 

Dr. A. A. Hicks testified, as follows: 


“Q. Could you say, doctor, basing your answer on your experience as a 
physician, and your laboratory tests, that Mrs. Shermer—tests of her urine and 
swelling of her hands and feet, being very tired and having difficulty with her 
vision, a week or two before December 30, 1927—what would be your opinion 
whether or not she was of sound health on the 5th day of December, 1927? A. 
Well, I could not say. She could have been in good health and gotten that way 
pretty suddenly. With nephritis the swelling of the hands and feet might occur 
in three or four days—they may have a tired feeling and it may clear up and the 
swelling disappear. The condition might disappear.” 

The witness G. L. Loftin, the agent for the defendant company, who took 
the application for the insurance on November 21, 1927, and who delivered the 
policy dated December 5, 1927, testified that he saw the insured each time, that he 
had seen her before, and that he observed nothing that would lead him to believe 
that she was suffering from any chronic disease. Other witnesses who knew the 
insured and who had had occasion to be with her from time to time testified to 
the same effect. 

[4-6] The defendant contends that the representations as to health were 
untrue, willfully false, fraudulent, and malicious, and made in bad _ faith. The 
question of the falsity of the statements contained in the application for life 
insurance and the intent of the applicant in making them were questions for the 
jury. The defendant assumed the burden of proving, not only that the policy was 
delivered while the insured was not in good health, but that the statements of the 
insured were willfully false, fraudulent, and misleading. Continental Casualty Co. 
v. Owen, 38 Okl. 107, 131 P. 1084; New York Life Ins. Co. v. Stagg, 95 Okl. 
252, 219 P. 362. The verdict of the jury is to the effect that it failed to meet that 
burden. There is competent evidence in support thereof. 
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We find no error in the judgment of the trial court and that judgment is 
affirmed. : ; Re 
Clark, V. C. J., and Riley, Hefner, Cullison, Swindall, McNeill, and Kornegay, 
]]., concur. 
“" Lester, C. J., absent. 


STILL v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court of Tennessee. Nov. 26, 1932. 
54 Southwestern Reporter (2d) 947. 
3. INSURANCE. 

Insured’s payments of premiums while insurer was in good faith considering 
claim for total disability insurance, were involuntary payments and could be 
recovered. 

Facts were that in December, 1930, insured furnished insurer with 

statement of condition setting out physical disabilities and making claim 
for total and permanent disability benefit under policy providing for 
monthly payments and waiver of premiums during total and permanent 
disability and that insurer required additional proof, and on investigation 
insurer finally declined to recognize liability in January, 1932, but sub- 
sequently entered into compromise settlement. Before each of contested 
premiums was paid insurer notified insured that payment would be neces- 
sary to keep contract of insurance in force, and that in default of pre- 
miums policy would become forfeited. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Chancery Court, Bradley County; T. L. Stewart, Chancellor. 

Suit by John H. Still against the Equitable Life Assurance Society of the 
United States. From a decree for complainant, defendant appeals. 

Affirmed. 

Haven & Westerberg, of Cleveland, for complainant. 

Williams & Frierson and Samuel B. Smith, all of Chattanooga, for defendant. 

Swiccart, J. 

Complainant, John H. Still, is the holder of a life insurance contract, issued 
to: him in 1926 by defendant, providing for monthly payments and waiver of 
premiums during total and permanent disability. The contract provides that such 
henefits shall become effective “upon receipt of due proof” of total and permanent 
disability, in which event the insurer shall “waive payment of all premiums pay- 
able upon this policy falling due after receipt of such proof and during continu- 
ance of such total and permanent disability.” 

In January, 1932, the insured brought this suit, averring that he had suffered 
a total and permanent disability in May, 1930, of which he had furnished proofs 
to the defendant in September, 1930; that the defendant wrongfully and arbitrarily 
refused to recognize his claim and refused to waive the premium due January 30, 
1931, which complainant paid. An amendment to the bill averred the payment of 
a premium payable January 20, 1932. The prayer of the bill sought recovery of 
the monthly payments since proofs were furnished in September, 1930, and the 
amount of the two premiums paid after proof of disability had been furnished, 
which, the bill avers, “complainant was forced to pay in order to prevent the 
defendant from declaring a forfeiture of said policy.” 

\fter the second premium in suit was paid, the parties settled by compromise 
the claim for monthly payments, and stipulated that complainant’s demand for 
recovery of the two premium payments should be tried and determined by the 
court upon the facts stipulated. The chancellor decreed for complainant and the 
defendant has appealed. 

Defendant (appellant) assigns as error that “upon the agreed facts, com- 
plainant paid said premiums voluntarily and with full knowledge of the facts 
and it was error to decree their recovery.” 

Defendant relies upon the rule of common law, most recently stated by this 
court in Standard Oil Co. of Louisiana v. Petroleum Products Storage Co., 163 
Tenn. 565, 575, 44 S.W.(2d) 317, 320, quoting from 48 Corpus Juris 734: “A 
person cannot, either by way of setoff or counterclaim, or by direct action, recover 
back money which he has voluntarily paid with a full knowledge of all the facts, 
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and without any fraud, duress or extortion although no obligation to make such 
payment existed.” See, also, Prescott v. City of Memphis, 154 Tenn. 462, 285 
S. W. 587, 48 A. L. R. 1378. 

Material facts stipulated are that in September, 1930, complainant furnished 
the defendant with “statements of his physicians setting out his physical dis. 
abilities and making claim that he was entitled to the payment of total and per- 
manent disability benefits from May 3, 1930”; that “the defendant not being satis- 
fied with the proofs of disability,” additional proofs were furnished and defendant 
made investigation on its own behalf and finally declined to recognize liability ip 
January, 1932; that before each of the contested premiums was paid, defendant 
notified complainant that payment would be necessary to keep the contract of 
insurance in force; and that in default of the premium “the policy and all pay- 
ments thereon will become forfeited and void,” except the surrender value and 
rights. 

The only reference in the stipulation to the settlement of the claim for 
monthly payments is the following: “After the filing of the bill in this cause the 
matter of complainant’s claim for disability benefits was compromised and settled 
and the defendant paid to him these disability benefits from October 3, 1930, to 
June 3, 1932, the amount paid being the amounts payable between those dates 
without interest.” This stipulation is dated June 6, 1932. 

If we grant the contention of complainant that defendant’s payment of dis- 
ability benefits from October 3, 1930, is a concession on its part that it received 
due proof on that date of complainant’s total and permanent disability, it is 
nevertheless true that the defendant is not shown to have recognized or become 
convinced of the fact of complainant’s disability until the date of the stipulation, 
June 6, 1932. There is therefore nothing in the record to show or indicate fraud, 
contumacy, or bad faith in any degree on the part of the defendant, in its refusal 
to accede to complainant’s claim of disability and refusal to waive payment of 
the two premiums. It is stipulated that the first proofs furnished were not satis- 
factory to the defendant and that additional proofs were furnished. The proofs 
furnished are not included in the stipulated facts, and we may not guess or con- 
jecture about their completeness or cdnclusiveness. The compromise settlement 
was made seventeen months after the first of the two premiums was paid, and 
several months after the second was paid. The disability claimed was a general 
impairment of health, with resulting anemia and heart disorder, intangible in 
character and usually difficult to measure as to extent and duration. 


So we think the case presented is one in which the parties were each acting 
in good faith, complainant claiming that his disability was total and permanent, 
and defendant asserting the contrary. Under these circumstances, defendant de- 
clined to waive the two premiums and complainant paid them. 

It is not contended that the premiums were paid under mistake of fact. No 
material facts were concealed by the defendant, and complainant does not charge 
that any facts bearing on his rights were unknown to him at the time he paid the 
premiums. The bill charges only that the first premium was paid “in order to 
prevent the defendant from declaring a forfeiture of said policy”; and that the 
second premium was paid “in order to prevent the defendant society from declar- 
ing said insurance policy forfeited and void for nonpayment of premiums and 


thus deprive the complainant of his rights under said policy and the benefits due 
him thereunder.” 


[1] Under the meager facts stipulated, we think that no fraud or extortion 
is shown on the part of the defendant. And if its refusal to waive the premium 
was made in good faith, as we must presume in the absence of any showing to 
the contrary, it was its duty to issue the notices calling complainant’s attention 
to the consequences of default in the payment of premiums. i 

Duress of property which will support: the recovery of money paid and re- 
ceived was comprehensively considered in the case of Johnson vy. Ford, 147 Tenn. 
63, 245 S. W. 531, 540. In that case the contract between the parties was inci- 
dental to a much larger project in which the complainants were involved. The 
defendants withheld from complainants property to which they were entitled, 
under circumstances indicating willful breach of obligation, amounting to fraud, 
and complainants were compelled to pay defendants the sum wrongfully de- 
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manded, not merely to obtain the property contracted for, but to avoid the loss 
of other sums they had expended and contracted to spend. The excess payment 
was characterized by the court as “an involuntary payment made necessary by 
the fraud and bad faith of the defendants.” Complainants were held entitled to 
recover the sum so paid defendants, as having been paid under duress of prop- 
erty, the authorities reviewed by the court sustaining that decree. 

In the case now before us the elements of fraud and bad faith on the part 
of the defendant, present and emphasized in Johnson y. Ford, are absent. How- 
ever, if in fact the complainant had suffered total and permanent disability, and 
had furnished defendant with “due proofs” thereof in September, 1930, the de- 
fendant’s refusal to waive the premium payments due in 1931 and 1932 was a 
breach of its contract and was therefore wrongful. And by this wrongful act 
the complainant was confronted with the alternative of paying the premiums 
when due, or by not doing so, assuming the risk of losing his right to continue 
his insurance in force until its maturity at his death, if he should be unsuccessful 
in proving his disability to be both total and permanent. That this was a real 
hazard, with the outcome uncertain, is inherently obvious in the nature of the 
issue in controversy. The defendant, after months of investigation, had declined 
to recognize liability, first in January, 1931, and again in January, 1932, and the 
question of the totality and permanency of the disability was one to be deter- 
mined upon probabilities, not capable of ascertainment with exact certainty. 
This uncertainty, created by defendant’s refusal to concede the disability and 
waive the premiums, was the compulsion which prompted and impelled the com- 
plainant to pay the two premiums, rather than risk his right to continue the in- 
surance on the waiver contracted for. 


[2] We do not find from the authorities that fraud or bad faith on the part 
of the payee is an essential element or condition of an involuntary payment, 
which may be recovered. We quote the — of an “involuntary payment” 
from the text of Ruling Case Law, vol. 21, p. 146: “What shall constitute the com- 
pulsion or coercion which the law will re cad as sufficient to render involun- 
tary is often a question of difficulty. From the nature of the question no very 
precise rules can be laid down. The very word used to describe an involuntary 
payment imports a payment made against the will of the person who pays. It 
‘mplies that there is some fact or circumstance which overcomes the will and im- 
poses a necessity of payment in order to escape further ills. Ordinarily it may be 
said duress is that degree of constraint or danger either actually inflicted or 
threatened and impending sufficient to overcome the mind and will of a person 
of ordinary firmness.” 


The text cited continues with the statement that the courts have not at- 
tempted to state any definite and exact rule of universal application by which a 
payment may be classed as voluntary or involuntary, and that in this regard 
each case must depend somewhat on its own facts. The same view is expressed 
in the text of Corpus Juris, vol. 48, pp. 742, 743 (Payment, § 294), with the added 
thought that duress, “as a ground for the recovery of money paid is a relative, 
rather than a positive term,” and that, “where there is a necessity of acting at 
once, less may be considered to amount to such compulsion than in other cases.” 

In Young v. Hoagland, 212 Cal. 426, 298 P. 996, 998, 75 A. L. R. 654, payment 
by a stockholder of an illegal assessment in order to avoid a sale of his stock, 
pending litigation to determine the legality of the assessment, was held to have 
been involuntary and under sufficient compulsion to authorize suit and recovery 
of the payment. The compulsion held sufficient to constitute the payment in- 
voluntary was stated by the court thus: “The stockholders were either compelled 
to pay the assessment or suffer their stock to be sold for the nonpayment thereof. 
In case they refused to pay the assessment, and it was finally held to be legal, 
they lost their stock. We question whether under such circumstances a reason- 
ably prudent person would permit valuable stock owned by him to be thus 
jeopardized.” The court then referred to the persistent contention of the defend- 
ants that the assessments were legal, and held that the circumstances entitled the 
stockholders to recover the amounts paid. 

In the case just cited the Supreme Court of California referred to the mod- 
ern tendency of courts to relax the severity of the common-law rule against the 
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recovery of payments improperly exacted. In the case note, 75 A. L. R. 658 it 
is pointed out that the real relaxation has come “in the definition of what con- 
stitutes an involuntary payment, recovery of which has always been permitted.” 
The annotator quotes from Page on the Law of Contracts, p. 2622, § 1530: “The 
theory that payments made under compulsion could be recovered appeared in 
the common law at so late a period that from the very outset the ideas of equity 
had enormous influence upon the idea of duress or compulsion as a ground for 
recovering payments. Equitable principles control, therefore, rather than tech- 
nical common-law notions, as in other cases where the action for money had and 
received is brought.” 

In Adrico Realty Corp. v. New York, 250 N. Y. 29, 164 N. E. 732, 735, 64 
A. L. R. 1, the enforceability of a special assessment tax lien depended upon facts 
outside and beyond the tax record, the existence of which facts could be estab- 
lished or disproved only by parol testimony, “the outcome of which might at best 
be uncertain.” Delay in payment of the assessment would impose an annual pen- 
alty of 7 per centum. Said the court: “To relieve itself of this uncertainty and 
this liability created by an assessment which might possibly be void when the 
facts were ultimately established, the plaintiff paid the assessment and stopped 
the running of the penalty. Was this unreasonable or improper within the au- 
thorities? These facts I think bring this case within the reasoning of Peyser y. 
New York [70 N. Y. 497, 26 Am. Rep. 624], which I have quoted above. Coercion 
is ‘that duress of person or goods, where present liberty of person or immediate 
possession of goods is so needful and desirable, as that an action or proceedings 
at law to recover them will not at all answer the pressing purpose.’ Time is 
sometimes an element to be considered.” The court therefore held that “if the 
assessment was void by reason of facts dehors the record, the payment made by 
the plaintiff to relieve the land of the assessment and the burden of the penalties 
was not a voluntary payment, and it may be recovered back.” 

Referring to the conception of the annotator in 75 A. L. R., hereinabove quo- 
ted, that the relaxation of the common-law rule evidenced by the_modern cases 
lies in the broadened definition of what constitutes an involuntary payment, we 
think the point well expressed in the following observation of the Court of Ap- 
peals of New York in the case last cited: “Few rules of law can be applied with- 
out examination or analysis. The notion that the fundamental principles .of law 
have been modified or changed when new circumstances present new phases of 
application is a mistaken one. We do not make the facts to fit a rigid formula, 
but rather re-examine our formule to see whether they fit the facts. Therefore 
this rule of voluntary payment it dependent upon what is considered voluntary 
and what duress, also upon what is a mistake of law, as distinguished from a mis- 
take of fact, and the determination of these questions varies the application of 
the rule.” 

In Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637, pay- 
ment of premiums under circumstances similar to those in the present case was 
recovered by the policyholder, the insurer apparently making no claim that the 
payment was voluntary. 

In Wenstrom v. Attna Life Ins. Co., 55 N. D. 647, 215 N. W. 93, 96, 54 A. L. 
R. 289, a similar case, the defense of voluntary payment was made, but the court 
apparently did not consider the question debatable. The court said: “If the in- 
sured was entitled to his indemnity there was no premium due in 1925, and yet, 
since the company refused to allow the claim of indemnity, the insured could 
not afford to take chances in not paying the premium and losing his policy in 
case he was not entitled to indemnity. Since, under the terms of the policy, the 
appellant was not entitled to the premium in 1925, the insured is entitled to re- 
cover the premium paid.” 

[3] We are strongly inclined to the view that, under the facts and circum- 
stances of this case as herein set out, a person of ordinary business sense and 
prudence would have weighed the consequences with the same result as did the 
complainant. The compulsion under which the payments were made is apparent 
to any one who appreciates the value of a life insurance contract. The complain- 
ant was so situated that, if he failed to establish the permanency of his disabil- 
ity, he could not hope to obtain other insurance. Decision could not be postponed 
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and time was of the essence of the matter. The payments were necessary to pre- 
serve valuable rights, and, under the authorities cited, we hold they were not vol- 
untary. This holding is, we think, in accord with the rules of law and equity. 

The defendant cites and relies upon four cases in which payments of pre- 
miums on insurance contracts were held to have been voluntary and not recover- 
able by the insured: Howard v. Mutual Reserve, etc., Ass’n, 125 N. C. 49, 34 S. 
E. 199, 45 L. R. A. 853; Jones v. Provident Sav. L. Assur. Soc., 147 N. C. 540, 61 
S. 388, 25 L. R. A. (N. S.) 803; Rosenfeld v. Boston Mut. Life Ins. Co., 222 
hea 290, 110 N. E. 304; and Maryland Casualty Co. v. Little Rock Railway & 
Electric Co., 92 Ark. 306, 122 S. W. 994. In each of those cases the issue in con- 
troversy was the amount of the premium due, dependent upon the proper con- 
struction of the written contract, a pure question of law. It is sufficient to dis- 
tinguish them from the case at bar by reference to the difference in the facts 
here relied upon to establish compulsion or duress. 

It is, however, contended by assignments of error that the stipulated facts do 
not support a finding that complainant was totally and permanently disabled, or 
that due proofs of such disability were furnished the defendant prior to January 
2), 1931 so as to entitle complainant to a waiver of the two premiums under the 
terms of the insurance contract. 

It was agreed by the parties that complainant’s right to recover the premium 
payments should be submitted to the court “upon the following which are stip- 
ulated to be the facts.” The stipulation then contains the statement, above quo- 
ted, that complainant’s claim for disability benefits was compromised and settled 
and that “defendant paid to him these disability benefits from October 3, 1930 to 
June 3, 1932, the amount paid being the amounts payable between those dates 
without interest.” 

From these stipulated facts the chancellor drew the inference that defendant 
recognized and admitted its liability for the monthly disability benefits from the 
date it received the first proofs, October 3, 1930, which he construed to be an 
admission that the disability existed and that due proofs were furnished. 

[4, 5] A stipulation of facts, upon which a case is submitted for decision, 
“may be taken with all the admitted facts and the inferences legitimately to be 
drawn from them.” Federal Trade Commission v. Pacific States, etc., Associa- 
tion 273 U. S. 52, 47 S. Ct. 255, 257, 71 L. Ed. 535; Wright v. Dorman 155 Tenn. 
189, 201 S. W. 1064: Provident Loan Bank v. Parham, 137 Tenn. 483, 194 S. W. 
570. 

“Stipulation in regard to the evidence should receive a fair and liberal con- 
struction so as to carry out the apparent intention of the parties and promote 
fair trials on the merits. In cases of doubt appellate courts strongly incline to- 
ward the construction adopted by the trial court.” 20 Ency. Pl. & Pr. p. 622. 

“Stipulations are ordinarily entered into for the purpose of avoiding delay, 
irouble or expense. As a general rule they should receive a fair and liberal con- 
struction, in harmony with the apparent intention of the parties and the spirit of 
justice, and in the furtherance of fair trials upon the merits rather than a narrow 
nd technical one, calculated to defeat the purposes of their execution: and in all 
cases of doubt that construction should be adopted which is favorable to the 
party in whose favor it is made.” 25 Ruling Case Law, pp. 1095, 1096 (Stipula- 
tions 1.) 

[6] The pleadings made the right of the complainant to recover the premium 
payments to depend on the existence of total and permanent disability. The ans- 
wer made no question with regard to the furnishing of due proofs but averred: 
“Complainant even if he could show the necessary disability from May 3, 1930, is 
not, under the terms of the policy, entitled to recover from that date, but only 
for the time beginning with the receipt of due proofs of disability, or three 
months thereafter.” This was an admission that, if the requisite disability exist- 
d, due proofs were filed in September, 1930, before the first disputed premium 
was paid. 

Defendant's concession of liability for the full amount of the monthly dis- 
ability benefits contracted for is described as a compromise settlement, but the 
complainant yielded only the accrued interest thereon. Whatever inference 
might or might not be drawn from such concession or admission of liability or- 
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dinarily and in the absence of special circumstances we think when the defend- 
ant stipulated that the fact of this settlement should be treated by the court as a 
fact upon which the controverted question of complainant’s right to a waiver of 
the premium payments should be determined the chancellor was justified in the 
inference that the defendant had conceded the fact of disability as claimed by 
complainant. The decree of the chancellor for complainant, will be affirmed, 


NATIONAL LIFE & ACCIDENT INS. CO. v. BAUGHMAN. No. 2282. 
Court of Civil Appeals of Texas. Beaumont. Dec. 6, 1932. 
Rehearing Denied Dec. 7, 1932. 

54 Southwestern Reporter (2d) 537. 

5. INSURANCE. 

In action on policy, insurer’s evidence contradicting receipt book on issue 
whether premiums were paid held not inadmissible because insurer faiied to plead 
mistake in receipt book. 

Insurer, in making the defense that the policy had lapsed by reason 

of nonpayment of premiums, was not required to plead the evidence on 

which it relied, but could show by any legal evidence that the premiums 

had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Jefferson County Court; W. S. Nichols, Judge. 

Suit by Frank H. Baughman against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

Sonfield & Sonfield, of Beaumont, for appellant. 

J. B. Morris and W. T. McNeill, both of Beaumont, for appellee. 

LAWHON, J. 


Appellee brought suit in the county court of Jefferson county at law against 
appellant, seeking to recover on an insurance policy issued by appellant on the 
life of Mrs. Evelyn Ione Baughman, wife of appellant, and in which policy he 
was named as beneficiary. The appellant defended on the ground that at the time 
of the death of Mrs. Baughman the policy had lapsed by reason of failure to 
pay premiums as they became due. A trial was had before the court, and judgment 
was rendered in favor of the appellee for $450 the amount claimed on the policy, 
together with interest, a penalty of 12 per cent., and an attorney’s fee of $100. 

The evidence disclosed that appellant issued two policies, one on the life of 
Mrs. Evelyn Ione Baughman and one on the life of Joyce M. Baughman, a small 
child of appellee and the said Mrs. Evelyn Ione Baughman. Receipt books were 
issued originally on both policies. These receipt books showed the numbers of 
the policies, the due dates of the premiums, and the dates when the premiums 
were paid, also the names or initials of the agents of appellant who collected the 
premiums, also other information required by appellant company. It is shown that 
the receipt book of the child was used up, and, as the agent did not have another 
blank book, he wrote the name of the child on the book of the mother, and there- 
after used only one book for crediting premiums on both policies. The premiums 
were payable weekly. The receipt book was offered in evidence, and it showed 
that the name of the child had been marked out and the name of the mother 
remained. The payments, as shown by the receipt book, indicated that one policy 
had lapsed, but that the other, while one week in arrears, had not lapsed at the 
time of the death of Mrs. Baughman; the policies providing that they should not 
lapse until after four weeks’ default in the payment of premiums. 

[1] It was the contention of appellee that, as the name of the child had been 
erased from the receipt book, it showed that this policy had terminated, and that 
the policy of the mother was in good standing. This receipt book, without ex- 
planation, would bear this construction. Appellant attempted to prove, by two of 
its agents that the name of the child was erased by mistake, and that the name 
of the mother should have been removed. Certain records of appellant company 
were sought to be introduced for the purpose of showing that the mother’s policy 
had been forfeited. All this evidence was excluded on the ground that the receipt 
book was the best evidence and that appellant could not contradict its recitations 
by extraneous testimony. This book was the only evidence introduced by appellee 
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to show that the premiums had been paid. The receipt book was not different, in 
legal effect, from other receipts. It was not a contract, and could be explained, 
yaried, or contradicted by parol testimony. 22 C. J. §§ 1520, 1521; Texas Mutual 
Life Ins. Co. v. Davidge, 51 Tex. 244; Gorman First Nat’l Bank v. Manbum (Tex. 
Civ. App.) 176 S. W. 1197; Kelsey v. Blackman (Tex. Civ. App.) 293 S. W. 199. 

[2, 3] The appellee did not pay any of the premiums; all payments being 
made by the deceased wife. There was evidence in the record that the wife had 
expressed an intention of letting the policy lapse, and appellee, at the time of his 
wife's death, thought it was not in force. Appellant sought to prove by one of 
its agents that he had a conversation with Mrs. Baughman, and that she stated 
that her husband was out of work and they were not able to keep up two policies, 
and had decided to let her policy drop, but would keep the baby’s policy in force. 
This evidence was excluded. The theory upon which it was excluded is not shown 
in the bill of exceptions, but from the statement of facts it appears that it was 
not admitted because Mrs. Baughman could not contradict the witness and because 
the receipt book was the best evidence. The insurance policy was a contract 
between Mrs. Baughman and appellant, and her testimony was admissible on the 
issue as to whether premiums had been paid to keep it in force. Article 3716, 
R. S., has no application. This was not an action involving a deceased’s person’s 
estate, nor was it one by or against the heirs or legal representatives of the 
decedent. In our opinion, the court did not commit error in excluding the intro- 
duction of what was termed “lapse sheets.” This was a record, or memorandum, 
made by the witness, an agent of appellant, showing when a policy had lapsed, 
and was kept for the purpose of showing the company the policies that were not 
in force. They were self-serving declarations and were not admissible. 

[4] Appellee contends that appellant cannot urge that the evidence was 
admissible because his attorney stated during the trial that he was not attempting 
to show mistake with reference to the erasure of the child’s name from the 
receipt book instead of the mother’s, and therefore invited any error, if the court 
made any. Appellant’s attorney stated, with reference to the testimony of a wit- 
ness, that he was not relying on a mistake with reference to this testimony. The 
bills of exceptions show that he was offering the testimony excluded for the 
purpose of showing that the receipt book did not properly reflect the facts, and 
that premiums shown to have been paid by Mrs. Baughman, the deceased, were, 
in fact, paid for the child. We do not think the record shows that appellant 
invited the error in excluding this testimony. 

[5] It is also contended by appellee that appellant cannot complain hecause 
he did not plead that there was any mistake in the receipt book. The suit was not 
upon the receipt book in question, but upon the insurance policy. In making the 
defense that the policy had lapsed by reason of nonpayment of dues, it was not 
necessary that appellant plead the evidence upon which it relied. It could show by 
any legal evidence that the premiums had not been paid. We therefore overrule 
this contention. 

[6] As we construe the record, the only evidence showing that the premiums 
were paid was the receipt book, and all the evidence attempting to explain or 
contradict the receipt book was excluded. It is therefore our opinion that the 
judgment of the trial court should be reversed and remanded for a new trial, 
and it is so ordered. 


WASHINGTON FIDELITY NAT. INS. CO. v. STEWART. No. 12729. 
Court of Civil Appeals of Texas. Forth Worth. Oct. 29, 1932. 
Rehearing Denied Nov. 26, 1932. 

54 Southwestern Reporter (2d) 838. 

1. INSURANCE. 

Insurer in action on life policy had burden to establish defense that insured 
was not in sound health at date of application and policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
2. INSURANCE. 

Beneficiary’s testimony that insured was not sick when he had seen her prior 
to application held not without probative value. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE. Z : MSs 
Evidence in action on life policy held sufficient to sustain finding that insured 
was in good health at date of application. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Tarrant County Court; P. J. Small, Judge. 

Action by Thomas Stewart against the Washington Fidelity National Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hyer & Hawkins, of Fort Worth, for appellant. 

G. R. Lipscomb, of Fort Worth, for appellee. 

Conner, C. J. 

This is an appeal from a judgment in favor of Thomas Stewart in the sum 
of $204. Thomas Stewart sued as the beneficiary under a policy of insurance taken 
out by him in behalf of his mother, Mrs. Fannie Stewart. The application for 
the policy was dated May 26, 1930; the policy was issued on June 1, 1930; and 
Fannie Stewart died about the 15th day of June, 1930. 

The policy provided, among other things, that if the insured was “not in 
sound health” at its date, the company might declare it void and its liability 
limited to a return of premiums paid thereon. 

The appellant company pleaded several defenses, all of which were decided 
in favor of plaintiff, but only one of which are we called upon to consider by 
appellant’s assignments of error, to wit: The appellant pleaded, among other 
things, that Thomas Stewart at the tmie of the application for the policy stated 
that his mother was in good health, whereas in fact she was not in good health, 
and that hence under the terms of the policy the plaintiff was entitled to recover 
only the weekly premiums paid by him, which aggregated $1.30, which had been 
returned. 

In answer to special issues, the jury found that Fannie Stewart at the date 
of the application was 57 years of age, and that in fact that was her age. The 
jury further found that she was in good health at the date of the application and 
appellant’s insistence is that the evidence is wholly insufficient to support the 
finding and judgment upon the latter issue. 

[1] The state of Fannie Stewart’s health at the date of the application and 
of the issuance of the policy was a special defense presented by appellant, and 
under well-settled rules the burden was upon appellant to establish its truth by 
a preponderance of the evidence. The evidence is substantially as follows: 

After the plaintiff had introduced the policy, proved due dotice of the death 
of Fannie Stewart, and that the policy had been unpaid, he rested his case. There- 
upon defendant, appellant here, took charge of Thomas Stewart and upon cross- 
examination proved by him that at the date of the application he (Thomas 
Stewart) lived in Fort Worth, Tex.; that his mother then lived in Navasota; that 
his mother had authorized him to take out a policy in her name with him as 
beneficiary; that he was to pay the premiums; that his mother died about two 
weeks after the issuance of the policy; that he was told that “she died with a 
stroke—paralysis.” 

“Q. Now I believe you stated awhile ago that you did not know whether 
your mother was sick or not at the time the application was made? A. No, sir, 
she wasn’t sick when I put her in. I told him that. I told him all that he asked 
me. 

“Q. You told him that she wasn’t sick? A. I told him that.” 

In answer to further interrogatories the witness stated that he had not seen 
his mother for some two weeks before the application for the policy, and that 
she was not then sick. 


Appellant then introduced in evidence the application card that had been signed 
by the plaintiff for his mother. The application stated the age of his mother at 
her last birthday as 51; premium, 30 cents; amount of insurance, $204; date of 
her birth, third month, second day, year 1880; beneficiary named, Thomas Stewart; 
age 37. The signature of the applicant signed, “X Fannie Stewart,” witnessed by 
“F. L. Smith, agent,” on May 10, 1930. 

On the reverse side of this card, under the heading “Medical Examination 
or Inspection,” were statements to the effect that Fannie Stewart was 51 years 
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of age; that there were no physical or mental defects or infirmities present; that 
there were no reasons to suspect intemperate or immoral habits; that there was 
nothing about the home to impair the health of insured; that neither parent, 
brother, or sister, had died of consumption or pulmonary disease; that insured 
during the last five years had had no serious illness or injury; that the signer 
of these statements was satisfied that he had inspected the life proposed for 
this insurance and had personally witnessed the signature to the card and rec- 
ommended approval of the application. This report was signed, “F. L. Smith, 
Agt.” 

Defendant introduced Dr. A. I. Goldberg, a qualified physician who had 
been practicing a little over five years and who was the examining physician of 
the company, but who had never seen the deceased, and who testified as an expert 
only. We quote the following from his testimony: 

~ “OQ. I will ask you, Doctor—will a general hardening of the blood vessels 
cause, what we call, or what doctors call, apoplexy? A. Yes, sir, they will rup- 
ture and you will get hemorrhage there. 

“QO. Explain to the jury just what will follow the general hardening of the 
arteries, what causes hardening of the arteries? A. Hardening of the arteries 
is due to a rise in blood pressure. The heart pumps the blood with such pressure 
that the elasticity of the arteries is lost and ~atrre’s effort after this is lost is to 
protect the arteries; in doing so, calcium salts are deposited in the coats of the 
arteries. After so long a time the blood pressure continues to be high and the 
arteries are no longer elastic, they are brittle and easy to rupture, and therefore 
they will rupture. 

“Q. Does hardening of the arteries always follow high blood pressure? A. 
Yes, sir. 

“Q. Doctor, state in your opinion as a doctor if apoplexy is or not sometimes 
caused by a general hardening of the arteries? <A. Yes, sir. 

“Q. Now, in your opinion, as a general rule how long would be required for 
a general condition of hardening of the arteries to develop to such an extent that 
apoplexy would have resulted? A. That would be over a period of time; I would 
say anywhere from one to several years. 

“Q. Is it possible, Doctor, that such a condition could exist and develop in a 
period of nineteen days? A. No, sir. 

“Q. Is it possible that such a condition could develop in six months, in your 
opinion? A. No, sir. It would take a period of time for an artery to become 
hard. hecause calcium sts would have to he deposited there, and it takes quite a 
while for nature to come in and do this, and it would take time; after the arteries 
become hardened, why, they then lose their elasticity as I said before, and they 
will rupture, and that also takes some time. 

“Q. I want to ask you this hypothetical question, Doctor: In a case where a 
person dies with what is called a hardening—that is, what is called apoplexy, with 
the statement that the particular apoplexy was caused and developed from a 
general hardening of the arteries, in your opinion, within a period of from 15 to 
30 days would that person’s health be seriously impaired or not? A. Do you 
mean 15 days before she had a ruptured. blood vessel? 

“QO. Before she would die from apoplexy? A. Will you repeat that again? 
I didn’t quite get that straight. 


“Q. I will put it in a little different way: Within a period of, we will say 
19 or 20 days prior to the time a person dies from apoplexy, which apoplexy had 
for its contributing cause a general hardening of the blood vessels, within this 
period of twenty or thirty days, even, would this person be seriously impaired 
: health? A. Yes, sir. In other words, do you mean would she be in good 
nealth? 

“QO. Yes. A. No, sir, she would not. 


“Q. Would she be in a serious condition? A. Yes, sir, she would be in a 
serious condition.” 


The deposition of Dr. W. W. Greenwood, taken in behalf of defendant, on 
September 10, 1931, was then offered in evidence. His answers developed that he 
was a qualified physician of some 30 years’ experience; that he lived in Navasota, 
the town where Fannie Stewart died; that while on a call to see another party 
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in the same house where Fannie Stewart lived, he was requested to see her 
and made a casual examination sufficient to determine that she was suffering from 
an apoplectic stroke; that she was at the time in a semiconscious condition, 
paralyzed on one side. 

“Q. If you have answered that Mrs. Fannie Stewart was suffering from 
apoplectic stroke, state, whether or not, in your opinion, that condition, as jt 
existed at the time of your examination, could have, or did, wholly develop within 
a period of 15 or 20 days, if you know. A. In my opinion the apoplectic stroke 
could have developed within that period of time. * * * 

“Q. State whether or not, if you know, the contributing cause of her condi- 
tion, if there was a contributing cause? A. In my opinion, she was suffering 
from a general hardening of the blood vessels. 

“Q. If you have stated that there was a contributing cause, please state, in 
your opinion, how long that, or those, contributing causes were in their develop- 
ment, of the condition as existed at the date of your call, if you know and re- 
member? A. Possibly over a period of a number of years. 

“Q. Please state, if you know, the direct and proximate cause of her death, 
if you remember? A. I do not know. * * * 

“Q. It is true, is it not, that hardening of the arteries and veins is a result 
of age as well as some disease of a human system? A. Yes. 

“Q. Assuming that a person has reached the age of 50 years and did a 
violent exercise, which caused an increase in the heart action and circulation of 
the blood, could this cause a stroke of apoplexy? A. In some circumstances, 
yes. 

The foregoing, in substance, is all of the evidence that can be relied upon as 
showing that Fannie Stewart was sick at the time of the application for insurance 
and the issuance of the policy under consideration. 


The evidence of the plaintiff, Thomas Stewart, was to the effect that he had 
seen his mother some two weeks prior to the date of the application; that she 
was not then “sick.” No witness from Navasota, other than Dr. Greenwood, 
testified who had seen the deceased during the preceding weeks, months, or years 
of her life. The evidence considered in its aspect most favorable to the defendant 
shows that apoplexy was preceded by a contributing cause, but that such con- 
tributing cause may be something other than the hardening of the arteries with 
their final rupture and flooding of the brain. The answers of Dr. Goldberg to 
hypothetical questions assumes that the contributing cause of the apoplectic stroke 
of Fannie Stewart was the hardening of the arteries, but no witness testified 
to the truth of the assumption-indicated in the hypothetical questions. It is true 
that Dr. Greenwood gave it as his opinion that the producing cause of the stroke 
was the hardening of the arteries. But he plainly indicates that this is not neces- 
sarily true; that the producing cause may have been something else. He specifically 
answers that the producing cause of the stroke may have arisen between the date 
of the application and the date of Fannie Stewart’s death. There was evidence, 
not yet referred to, to the effect that for three days, at least, after the date of 
the application for insurance Fannie Stewart was at work, with no direct evidence 
that for any cause she was unable to perform such labor. 


[2, 3] Appellant insists that Thomas Stewart’s evidence, to the effect that 
his mother was not sick, is entitled to no weight; that the state of health can be 
determined only by an expert. There are doubtless cases to which such rule 
should be applied, as illustrated in the case of Taylor v. Shuffield, 52 S.W.(2d) 
788, by the Austin Court of Civil Appeals. But in the case of Vann v. Nat. Life 
& Accident Insurance Co., 24 S.W.(2d) 347, by section A of our Commission of 
Appeals, the evidence of a husband and daughter, who had opportunities of 
observation tending to show general good health during a period in controversy, 
was considered and given weight. 

We see no reason why the laymen otherwise competent to testify who have 
had opportunity to observe may not give their opinion that a given individual is 
in good health. In the case before us the representative of the company made no 
demand for a medical examination which may or may not have disclosed some 
hidden.cause of ultimate loss of life, but only sought, considered, and acted upon 
the statements of plaintiff in the suit. It is to he remembered also that the 
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appellant company itself introduced Thomas Stewart as the witness to prove that. 
the insured was not in good health. The answer was not objected to, nor stricken 
out upon the motion of appellant, and we see no supportable reason for holding 
that it was not evidence of probative force. It is also to be remembered that the 
burden of establishing its defense was upon appellant; that the evidence of Dr. 
Goldberg was based largely, if not altogether, upon hypothetical questions which 
embraces the assumption that Fannie Stewart had high blood pressure, a fact to 
support which no witness testified; and that Dr. Greenwood’s testimony is by no 
means conclusive that she was affected with high blood pressure or any other 
ailment which brought about her death. So that, on the whole, we do not feel 
justified in holding that the verdict of the jury in appellee’s favor on the vital 
issue presented, approved as it was by the trial court, is unsupported by the 
evidence. 
It follows that the judgment below should be in all things affirmed. 





NATIONAL AID LIFE ASS’N v. BAILEY. No. 2293. 
Court of Civil Appeals of Texas. Beaumont. Dec. 15, 1932. 
Rehearing Denied Dec. 21, 1932. ‘ 
54 Southwestern Reporter (2d) 1085. 
1. INSURANCE. 

Insurer contracting to take over insured’s insurance in association and issue 
insured new policy in lieu of old policy, on basis of application for old policy, 
could not avoid policy on ground of misrepresentations in application for new 

olicy. 
. Insurer could not avoid policy for misrepresentations in application 

for new policy, because, if insurer were bound to issue the new policy on 

the old application, it would have no legal right to require a new applica- 

tion containing warranties relieving it of its contract. 

(For other cases, see Insurance, Dec. Dig. § 699.) 

2. INSURANCE. 

In suit on life policy, where plaintiff failed to prove alleged contract whereby 
insurer took over plaintiff's insurance, evidence that insured misrepresented 
health and age held valid defense. 

(For other cases, see Insurance, Dec. Dig. §§ 290, 291[1].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Suit by Dona Bailey against the National Aid Life Association. Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

Davis, Avery & Wallace, of Center, and F. B. Owen, of Oklahoma City, Okla., 
for appellant. 

Anderson & Lewis, of Center, for appellee. 

Watxer, C. J. 

This was a suit by appellee, Dona Bailey, widow of J. E. Bailey, deceased; 
against appellant, National Aid Life Association, for $1,000, the principal amount 
of a life insurance policy issued by appellant on the life of J. E. Bailey, in which. 
appellee was named as beneficiary. The allegations of the petition were that the 
policy was duly issued; that J. E. Bailey was dead; and the other pertinent alle- 
gations to state a cause of action, with prayer for appropriate relief. The fifth 
paragraph of appellee’s petition was as follows: “That long prior to the issuance 
cf the policy sued on herein the said J. E. Bailey was a member of the home or 
local Benefit Association with headquarters at Shelbyville, Texas, and known as 
Shelby County Benefit Association, and whether or not the true name is given, 
it was the Local Mutual Insurance Association at Shelbyville, Texas, and that 
subsequent to his being admitted to the Shelbyville Association and prior to the 
issuance of the policy sued on herein the said J. E. Bailey, at all times being in 
good standing in the said Shelbyville Association. The said defendant herein by 
due contract took over and merged the said Shelby County Benefit Association 
of Shelbyville, Texas, into the organization of the defendant and contracted and 
agreed to take over all members of said Shelbyville Association on the basis of 
the application in and ‘to the said Shelbyville Association; and the said defend- 
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ant agreed further to take over all members of the Shelbyville Association who 
were then in good standing in said Shelbyville Association, regardless of their 
then age and regardless of their then present physical condition, and the only 
prerequisite of taking said members into the defendant organization was whether 
or not the party was at that time in good standing and held a valid policy of in- 
surance in the Shelbyville Association, and that after such contract and merger 
between the defendant and the Shelbyville Association, the agents of the defend- 
ant were instructed to and in fact did issue policies of insurance and especially a 
policy of insurance, in lieu of the membership and policy theretofore held in the 
said Shelbyville Association, and that said admittance into the defendant Com- 
pany was not based on any new application or the present condition of the ap- 
plicant, but solely upon the then standing of the applicant in the said Shelbyville 
Association, and said defendant made due investigation of all the conditions and 
circumstances before the issuance of the said policy from their association to 
the members of the said Shelbyville Association and they are here and now estop- 
ped from denying said facts.” In addition to the general demurrer and general 
denial, appellant specially pleaded certain specific warranties under which it al- 
ieged the policy was issued, to wit: (a) In the application for the policy J. E. 
Bailey represented he was in good health when, in fact, he was in bad health, 
suffering at that time with a disease that proximately resulted in his death; (b) 
he represented he was born in 1876 when, in fact, he was born in 1870. On con- 
clusion of the evidence the jury, under instructions from the court, returned a 
verdict in favor of appellee, upon which judgment was duly entered in her favor. 
Opinion. 

[1, 2] It was shown beyond question that J. E. Bailey was in the last stages 
of Bright's disease when he made the application upon which this policy was is- 
sued. It was also clearly established that he was born in 1870 instead of 1876. 
However, appellee would sustain her judgment on the theory that she estab- 
lished, as a matter of law, the issues pleaded by her in the fifth paragraph of her 
petition, as copied above. We agree with appellee that proof of the facts thus 
alleged, together with the other necessary evidence, about which there is no 
question, would have established her case. We mean by this that if appellant 
contracted to take over J. E. Bailey’s insurance and to issue to him a new policy 
in lieu of his old policy, on the basis of the application upon which the old policy 
was issued, it cannot now defend upon the theory that J. E. Bailey was not in 
good health when the new policy was issued and that his age was not correctly 
stated in the application for the new policy. This follows because, if appellant 
was bound to issue the new policy on the old application, it had no legal right to 
require a new application containing warranties relieving it of its contract. 
But the trouble with appellee’s theory of the case is that she did not introduce in 
evidence in the trial court the contract by which appellant took over appellee’s 
insurance, and there is no other evidence in the record developing the contents 
of this contract. The record is clear that appellee thought she had introduced 
this evidence. But, as we understand the statement of facts, and the trial court 
heard appellee’s contest on this issue, it affirmatively excludes the contract as 
evidence. Without this contract appellant established its special defenses. It 
follows that the judgment of the lower court must be reversed and the cause re- 
manded for a new trial. 
Reversed and remanded. 


UNITED SEC. LIFE INS. & TRUST CO. OF PENNSYLVANIA v. 
MASSEY et al. 
Supreme Court of Appeals of Virginia. Jan. 12, 1933. 
167 Southeastern Reporter 248. 
1. INSURANCE. 


Insurer’s denial of liability on policy because of broken condition subsequent 
is “contest” within one year incontestability statute (Code 1919, § 4228, as amended 
by Acts 1926, c. 205). 

Code 1919, § 4228, as amended by Acts 1926, c. 205, declares life in- 
surance policy incontestable after one year, except for nonpayment of 
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premium and violation of condition requiring payment of additional 

premium in event of naval or military service in time of war. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Life insurance policy, declaring that it may be defeated by subsequent hap- 
pening, as distinguished from policy declaring that certain risks are not assumed, 
cannot be forfeited after contestable period (Code 1919, § 4228, as amended by 
Acts 1926, c. 205). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. a Tae 

Broken condition subsequent in life insurance policy, incontestable on its face 
or by statute, is unavailable to insurer (Code 1919, § 4228, as amended by Acts 
1926, c. 205). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. Ba . 

Life insurance policy, providing that it should become void if insured engaged 
in service on railway train, held incontestable on such ground after one year (Code 
1919, § 4228, as amended by Acts 1926, c. 205). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. : 

Untrue statement in application for life insurance policy that insured was 
lawyer, instead of railroad conductor or brakeman, rendered policy excepting 
service on railway train voidable from its inception; being material to risk (Code 
1919, § 4220). 

(Gor other cases, see Insurance, Dec. Dig. § 296.) 

7. INSURANCE. 

Insurance company failing to ascertain and act on fact that insured, stating 
in application for life insurance policy that he was lawyer, was in forbidden 
railway service at time, within year during which policy remained contestable, 
cannot thereafter contest it on such ground (Code 1919, § 4220, and § 4228, as 
amended by Acts 1926, c. 205). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 

Statute declaring life insurance policy incontestable after one year in statute 
of limitation to be liberally construed (Code 1919, § 4228, as amended by Acts 
1926, c. 205). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Circuit Court of City of Newport News. 

On rehearing. 

Original opinion (164 S. E. 529) reversed, and trial court’s decree affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

Lett, Murray & Ford, of Newport News, for plaintiff in error. 

J. Winston Read, J. Winston Read, Jr., and Jno. W. Massey, all of New- 
port News, for defendant in error. 

Hott, J. 


Our original opinion is reported in 164 §. E. 529. The facts are there stated, 
and so a restatement is unnecessary. 


[1] It is perfectly plain that an insurance company is not liable for a loss 
not covered by its policy. To use an extreme illustration, if one were to die after 
the expiration of a term policy there would be no liability, and a company which 
undertook to defeat an attempt to saddle upon it a loss would not be contesting 
it. To use another illustration, if it were to declare that death due to an accident 
in an airplane was not covered, there could be no liability for such a loss, and 
a denial of liability would not constitute a contest. But it is also plain that, if 
liability were denied because of some condition subsequent broken, that would be 
a contest within the purview of Code, § 4228, as amended by Acts 1926, c. 205. 
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Whitfield v. A&tna Life Ins. Co., 205 U. S. 489, 501, 27 S. Ct. 578, 51 L. Ed. 895, 
898. 

We shall not undertake to discuss the two applications for insurance appearing 
in the record, but will adopt that of October 24, 1927, here relied upon by the 
company. It provides that, if the insured shall personally engage “in service on 
any railway train * * * any agreement under this application shall become 
null and void and that the statements and answers to the printed questions above, 
together with this declaration as well as those made to the company’s medical 
‘examiner, are full, complete and true, and that they shall constitute the application 
and shall be made the basis of this contract and shall be regarded as a part of 
the contract.” 

[2] This rider was proposed to New York life insurance policies: “Death as 
a result of service, travel or flight in°any species of air craft, except as a fare- 
paying passenger, is a risk not assumed under this policy; but, if the insured 
shall die as a result, directly or indirectly, of such service, travel or flight, the 
company will pay to the beneficiary the reserve on this policy.” 

It will be observed that it deals with “a risk not assumed.” Cardozo, C. J, 
in Metropolitan Life Ins. Co. v. Conway, Superintendent of Insurance, 252 N. Y. 
449, 169 N. E. 642, held this to be a valid rider provision, and said: “The pro- 
vision [statutory] that a policy shall be incontestable after it has been in force 
during the lifetime of the insured for a period of two years is not a mandate as 
to coverage, a definition of the hazards to be borne by the insurer. It means only 
this, that within the limits of the coverage the policy shall stand, unaffected by any 
defense that it was invalid in its inception, or thereafter became invalid by reason 
of a condition broken.” 

The New York rider would not have been sustained had it gone beyond 
coverage. Ours nowhere undertakes to define risks not assumed, and has nothing 
at all to do with coverage. It does apply to conditions broken. 

Judge Cardozo, in commenting upon Northwestern Mutual Life Ins. Co. vy. 
Johnson, 254 U. S., 96, 41 S. Ct. 47, 65 L. Ed. 155, made this observation: “The 
clause there in question was not a limitation as to coverage. It was a provision 
for a forfeiture. In case of the suicide of the insured, whether sane or insane, 
the policy was to be ‘void.’” 

It was upon its face incontestable after one year, coupled with the further 
condition that it was to be void should the insured “die by his own hand.” The 
insured committed suicide, and it was held that there could be a recovery because 
of the incontestable clause, and not because there was no coverage. Continuing, 
Cardozo, C. J., said: “* * * With such a clause the death of the insured, 
coupled with the payment of the premiums, will sustain a recovery in the face of 
a forfeiting condition. It is quite another thing to savy that the same facts will 
prevail against a refusal to assume the risk.” 

This sound distinction appears in many cases. 


Had the policy declared that “death from suicide is a risk not assumed,” a 
different conclusion would doubtless have been reached. Our application puts death 
from suicide and death from service on any railway train upon a common footing 


In Head v. New York Life Ins. Co. (C. C. A.) 43 F.(2d) 517, 519, the court 
said: “The ‘incontestable’ provision in section 6731, supra, is not a mandate as 
to coverage nor a definition of the hazards to be borne by the insurer. It provides 
rather that, after the expiration of the two year period, the policy, within the 
limits of the coverage, shall stand unaffected by any defense that it was invalid 
in its inception or thereafter became invalid by reason of a condition broken. 
‘The exceptions to the ‘incontestable’ provision of the statute do not militate against 
this construction. Here, again, the distinction must be made between limitation on 
the coverage and limitation on a defense of invalidity. A policy may provide that 
default in the payment of a premium or the entry of the insured into the military 


or naval service shall forfeit the insurance. Such a condition is more than a 
limitation of the risk.” 


In Bowman v. Surety Fund Life Ins. Co., 149 Minn. 118, 182 N. W. 991, 992, 
the policy contains this provision: “This policy shall be void if the insured shall 


engage in army or navy service in time of war without the written consent of the 
company, or shall become intemperate in the use of intoxicating liquors, chloral, 
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cocaine or opium to the extent to impair the health of the insured.” The insured, 
without such written permission, went into military service and was killed in battle. 
That court held that it was dealing with a condition broken, and distinguished it 
from Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242, 243, which 
dealt with this provision: “* * * Military or naval service in time of war is 
not a risk assumed under any policy hereunder applied for. * * *” In the one 
case there never was coverage; in the other there was complete coverage in the 
beginning. The defense was a condition subsequent broken. Forfeitures defeat an 
existing right, but a right which never existed can never be forfeited, and this 
is the distinction between those policies which declare that certain risks are not 
assumed and those which declare that they may be defeated by some subsequent 
happening. . s 

[3] We have seen in Northwestern Life Ins. Co. v. Johnson, supra, that a 
condition subsequent broken cannot be availed of where a policy is incontestable 
upon its face, and for a like reason it is unavailable when made so by statute. 
This conclusion finds support in the language of the statute itself. 

Service on railway trains and service in the army are put upon a common 
footing, with this exception: Insurance companies are given the power to exact 
additional premiums in the event of military service, thus carrying with it the 
inevitable suggestion that in such service this is the only limitation which may be 
imposed. Of course, no insurance company can be required to insure soldiers, and 
a stipulation to the effect that it does not would deal with coverage, and to it the 
statute would have no application. 

[4] Here the policy is a flat contract of insurance. In its inception no excep- 
tions appear upon its face, and, if defeated, it must be, not because of original 
reservations, but because of some covenant broken. The latter possibility is one 
which the statute was designed to meet. 

[5-8] The company cannot prevail for another reason. In its amended bill 
is this statement: “Your complainant further shows to the court that the said 
Charles A. Proctor was actually engaged in service of the Chesapeake and Ohio 
Railway Company in the operation of its trains at Newport News, Virginia, at 
the time he made application for said insurance policy, at the time he took said 
medical examination and at the time he executed the said agreement; and further 
that the said Charles A. Proctor departed this life on or about the 29th day of 
March, 1929, while he was in the pursuit of his duties as a conductor or brake- 
man on the railroad yards of the Chesapeake and Ohio Railway Company in 
Newport News, Virginia, when the railroad train on which he was riding was 
accidentally run over him.” 

The insured in his application said that he was a lawyer. This amended bill 
charges that he was at that time in the forbidden railway service as a railroad 
conductor or brakeman. We are dealing with a demurrer and must accept his 
charge as true. He warrants his answer as to occupation and makes it part of 
the policy. Tt was material to the risk, untrue, and makes the contract voidable 
from its inception. Code, § 4220. The company had one year in which to ascertain 
the facts and to act thereon. Having failed to act it must forever after hold its 
peace. The statute does not deal with rights of litigants, but is one of limitation, 
wisely conceived and to he liberally construed. Harrison v. Prov. Relief Ass’n, 
141 Va. 659, 126 S. EF. 696, 40 A. L. R. 616. If it did not apply to false war- 
ranties and to conditions broken, it would be of little value. We are unwilling to 
fritter it away. 

Upon further consideration we are of opinion to reverse our conclusions first 
reached. The decree of the trial court, sustaining the demurrer to the original and 
amended bill, was without error and is affirmed. 

Affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. FISHBACK, 
Insurance Com’r. No. 24265. 


Supreme Court of Washington. Jan. 6, 1933. 
17 Pacific Reporter (2d) 841. 


1. INSURANCE. 
Proposed clause in life insurance policies, that death from being in, falling 
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from, or operating aerial navigation vehicle “is risk not assumed,” held not un- 
lawful as impairing force of incontestable clause (Rem. Comp. Stat. § 7229, and 
§ 7230, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 


Insurer’s resistance of ciaim for loss, which policy states is “not assumed,” 


*s not “contesting” thereof within incontestable clause (Rem. Comp. Stat. § 7230, 
subd. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. 


Direction in decree that insurance commissioner accept all life insurance 
policies containing aviation clauses like that proposed by insurance company 
granted injunction against his interference with insertion thereof in its policies 
held erroneous (Rem. Comp. Stat. § 7229.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Department 1. 


Appeal from Superior Court, Thurston County; D. F. Wright, Judge. 

Action by the Pacific Mutual Life Insurance Company of California, against 
H. O. Fishback, insurance commissioner of the state of Washington. Decree for 
plaintiff, and defendant appeals. 

Affirmed in part, and reversed and set aside in part. 

John H. Dunbar, Atty. Gen., and E. W. Anderson, Asst. Atty. Gen., for 
appellant. 

Ryan, Desmond & Ryan, Howard W. Sanders, and George R. Stuntz, all of 
Seattle, for respondent. 

PARKER, J. 


The plaintiff, insurance company, having been duly authorized to conduct its 
life insurance business in this state, sought, by this action commenced in the su- 
perior court for Thurston county against our state insurance commissioner, an 
adjudication of its claimed right to insert in its life insurance policies issued in 
this state the aviation clause hereinafter quoted. The commissioner refused to 
approve such clause as a proper provision in life insurance policies issued in this 
state, resting his disapproval upon the incontestable policy provision required by 
our Insurance Code to be embodied in life insurance policies issued in this state. 
The superior court rendered its decree awarding to the insurance company relief 
as prayed for by it upon the facts alleged in its complaint; the commissioner 
having demurred thereto upon the ground that the alleged facts did not consti- 
tute cause for relief as prayed for, and, upon the overruling of his demurrer, 
having declined to plead further. From this disposition of the cause in the su- 
perior court, the commissioner has appealed to this court. 

The alleged, and by the demurrer admitted, facts, so far as need be further 
noticed, are that the insurance company requested the commissioner to approve, 
and permit it to insert in its life insurance policies issued in this state, the fol- 
lowing aviation clause; which request was by the commissioner refused: 

“Except as hereinbelow provided, death resulting directly or indirectly, in 
whole or in part, from being in or on any vehicle or mechanical device for aerial 
navigation, or from falling therefrom or therewith, or while operating or hand- 
ling any such vehicle or device, is a risk not assumed under this Policy, but in 
the event of death so occurring, the Company will pay the reserve under this 
Policy and the Policy shall thereupon be terminated. 

“Exception: This Policy covers the death of the Insured while riding as a 
fare-paying passenger in a licensed passenger aeroplane or a licensed passenger 
dirigible owned and provided by an incorporated passenger carrier for passenger 
service and while operated by a licensed passenger pilot on a regular passenger 


schedule over a definitely established regular passenger route of such carrier and 
between definitely established air ports.” 


We assume, as counsel for both sides have assumed in their argument, that 
the request was made by the insurance company to the commissioner and re- 
fused by him in writing; that is, that the proposed aviation clause was so filed 
in the office of the commissioner, accompanied by the request, and was disap- 
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proved by him, all in the manner provided by the statutory provision presently 
ears 


to be noticed, though the allegations of the complaint are not specific in this 
particular. 


In our Insurance Code, being chapter 49, pp. 161, 261, Laws of 1911, we read: 


“Sec. 183. On and after January first, nineteen hundred twelve, no policy of 
life or endowment insurance shall be issued or delivered in this state until a copy 
of the form thereof has been filed at least thirty days with the commissioner, un- 
tess before the expiration of said thirty days the commissioner shall have ap- 
oroved the same in writing; nor if the commissioner notifies the company in 
writing, that, in his opinion, the form of said policy does not comply with the 
requirements of the laws of this state, specifying the reasons for his opinion : 
Provided, That upon the petition of the company the opinion of the ¢ommis- 
sioner shall be subject to review by any court of competent jurisdiction. — 
~ “Sec, 184. No life insurance policy, except policies of industrial insurance 
or where the premiums are payable monthly or oftener, shall be issued or de- 
iivered in this state on and after January first, nineteen hundred and twelve, un- 
less it contains in substance the following provisions: * * * — 

“(2) A provision that (the) policy, so far as it relates to life or endowment 
insurance, shall be incontestable after two years from its date of issue except 
for non-payment of premiums, and except for violation of the conditions of the 
policy relating to military or naval service in time of war.” See sections 7229, 
7230, Rem. Comp. Stat. 

The commissioner’s reason for his disapproval of the proposed aviation 
clause is stated in the brief of his counsel, as follows: “His position, briefly sta- 
ted, is that the incontestable clause is exclusive in its enumeration of exceptions 
available as a defense against liability after the expiration of the two-year period 
and that, in so far as the rider undertakes to limit liability for death by aerial 
navigation after the policy becomes incontestable, it violates the statute. Since, 
under the statute, a company is permitted after two years to contest liability only 
(1) for non-payment of premiums and (2) for violation of conditions respecting 
war service, says the commissioner, violation of conditions respecting aerial na- 
vigation cannot be added as a third ground of contest with the result that the 
rider is invalid unless it be limited to the contestable period of two years only.” 

[1, 2] Thus the commissioner assumes that this proposed aviation clause im- 
pairs the force of the required statutory incontestable clause. This, we are of 
the opinion, is an erroneous view of the proposed aviation clause. It is merely a 
part of the definition or description of the risk or hazard assumed by the insur- 
ance company. The language is, with reference to death occurring under any of 
the specified conditions, “is a risk not assumed under this policy.” It seems 
plain to us that a risk “not assumed” by such express language is a matter not 
at all inconsistent with the required statutory incontestable provision, and that 
the resisting by an insurance company of a claim for a loss which by such ex- 
press terms of the policy is “not assumed” by the insurance company is not a 
contesting of the policy within the meaning oi the statutory incontestable clause 
required to be embodied therein. In Metropolitan Life Insurance Co. v. Conway, 
Superintendent of Insurance, 252 N. Y. 449, 169 N. E. 642, there was drawn in 
guestion a proposed aviation clause, in substance the same as this proposed avia- 
ion clause; Conway, the commissioner, disapproving of such proposed clause, as 
our commissioner has done in this case. The Court of Appeals of New York 
held in that case that the proposed aviation clause was not inconsistent with the 
incontestable clause required by the New York statute, which was, in substance, 
the same as our statute above quoted. So holding, Chief Judge Cardozo, speak- 
ing for the court, said: “We agree with the Appellate Division in its holding that 
rider and statute in this instance are consistent and harmonious. The provision 
that a policy shall be incontestable after it has been in force during the lifetime 
of the insured for a period of two years is not a mandate as to coverage, a defi- 
nition of the hazards to be borne by the insurer. It means only this, that within 
the limits of the coverage the policy shall stand, unaffected by any defense that 
it was invalid in its inception, or thereafter became invalid by reason of a con- 
dition broken. Like questions have arisen in other jurisdictions and in other 
courts of this state. There has been general concurrence with reference to the 
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answer. Sanders v. Jefferson Standard Life Ins. Co. (C. C. A.) 10 F.(2d) 143 
Flannagan v. Provident Life & Accident Ins. Co. (C. C. A.) 22 F.(2d) 136: 
Wright v. Philadelphia Life Ins. Co. of Philadelphia, Pa. (D. = 25 F.(2d) 514: 
Scarborough v. American Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. X 
1918A, 896, Ann. Cas. 1917D, 1181; Myers v. Liberty Life Ins. Co., 124 Kan. 19}, 
257 P. 933, 55 A. L. R. 542; Childress v. Fraternal Union of America, 113 Tenn. 
252, 82 S. W. 832, 3 Ann. Cas. 236; Brady v. Prudential Ins. Co., 168 Pa. 645, 32 
A. 102; Illinois Bankers’ Life Ass'n v. Byassee, 169 Ark. 230, 275 S. W. 519, . 
ra R. 379; Woodbery v. New York Life Ins. Co., 129 Misc. 365, 221 N. Y. 
357; Id., 223 ‘App. Div. 272, 227 N. Y. S. 699.” 

This view has strong support in the recent decision of the Supreme Court 
of Appeals of Virginia in United Security Life Ins. & Trust Co. v. Massey, 164 
S. E. 529 


[3] The decree of the superior court, apart from the usual recitals, reads as 
follows : 

“It is hereby ordered, adjudged and decreed as follows: 

“(a) That the defendant, H. O. Fishback, Insurance Commissioner of the 
State of Washington, be and he hereby is enjoined and restrained from inter- 
fering with plaintiff in its insertion in contracts of life insurance hereafter to be 
issued within the State of Washington the clause as set forth in Exhibit ‘A’ at- 
tached to plaintiff's complaint which reads as follows: [Here is quoted in full 
the proposed aviation clause.] 

“(b) That the defendant, H. O. Fishback, as Insurance Commissioner of the 
State of Washington, be and he is hereby directed to hereafter accept as legal 
and proper policies of life insurance in the State of Washington which contain 
a clause or substance thereof as set forth above.” 

Our observations above made lead us to the conclusion that subdivision (a) 
of the decree of the superior court should be affirmed, but the language of sub- 
division (b) seems to us wholly unnecessary to a proper determination of this 
particular controversy. Besides, if left in force, we fear it may lead to some 
troublesome contentions in the future. Manifestiy, just because a policy contains 
this proposed aviation clause does not necessarily render it a policy which the 
commissioner would be required to approve. Such a policy might in some other 
respect be subject to just disapproval by the commissioner. Therefore, subdivi- 
sion (a) of the decree is affirmed, and subdivision (b) of the decree is reversed 
and set aside. We conclude that neither party shall be awarded costs as against 
the other in this court. 


Tolman, C. J., and Mitchell, Steinert, and Millard, JJ., concur. 
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NEWARK FIRE INS. CO. v. SMITH et al. No. 8927. 
Supreme Court of Georgia. Dec. 14, 1932. 
167 Southeastern Reporter 79. 
INSURANCE. 

Where written instrument declared on as fire insurance contract is silent 
regarding duration of risk, such fact cannot be shown by proof of general custom 
to issue fire policy for yearly periods (Civ. Code 1910, §§ 1(4), 2470, 3692, 3739- 
3741, 4268(2), 5513, 5793). 

(For other cases, see Insurance, Dec. Dig. § 153.) 


Syllabus by the Court. 

1. Where an instrument declared on as a contract of fire insurance is silent 
as to the duration of the risk, and where the defendant is insisting that the 
alleged contract is invalid because the period of the risk is not stated in the 
writing, it is not permissible for the plaintiff to supply this element by allegation 
and proof of a general custom covering such matter. 

2. In Joyce on Insurance (1st Ed.) § 46, is the statement that all the essentiai 
elements of a contract of insurance need not be “expressly negotiated upon, since 
they may be understood; as where the terms of the usual policy are presumed 
to have been intended; and where the usual rate of premium is presumed to have 
been meant; or in case the duration of the risk is understood to be the same as in 
a former policy; or where by custom or usage a certain course of dealing has 
been established.” In view of the statute of this state which provides that contracts 
of insurance, to be binding, must be in writing, the statement just quoted cannot be 
applied as a correct rule in this state, to the extent of permitting the duration of 
the risk to be shown by custom and usage, where the contract is entirely silent as 
to the period or duration of the risk. 

Certified Questions from Court of Appeals. 

Suit by H. G. Smith and others against the Newark Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error to the Court of Appeals, which 
certifies questions. 

Questions answered. 

The Court of Appeals certified several questions, two of which were as fol- 
lows: 

“|. In a suit upon a written instrument which the plaintiffs alleged and 
contended was a binder constituting a valid contract of fire insurance, and upon 
which the plaintiffs sought to recover of an insurance company for a loss by 
fire of certain property alleged to have been insured by the defendant under such 
instrument, where the writing as thus sued on contained nothing whatsoever to 
indicate the duration of the risk, and where the defendant appropriately attacked 
the instrument for insufficiency upon this ground, was it permissible for the 
plaintiffs to plead and prove that, in the absence of express agreement as to the 
duration of the risk, it was the common and accepted practice in fire-insurance 
circles to issue contracts and policies of insurance for a period of one year from 
date of issue, and that ‘the contract of insurance entered into between the parties 
in this case was a contract in accordance with such general custom, usage, and 
practice, for a period of one year from the date of said temporary contract of 
insurance as evidenced by said written binder,’ the purpose of pleading and proving 
such custom being to show, as an element of the alleged agreement, that the 
property in question was to be insured for a period of one year? In other words, 
where a written instrument declared on as contract of fire insurance is silent as 
to the duration of the risk, and where the defendant is insisting that the alleged 
contract is invalid because the period of the risk is not stated in the writing, is it 
permissible for the plaintiff to supply this element by allegation and proof of a 
general custom covering such matter? 

“2. In Todd v. German-American Insurance Co., 2 Ga. App. 789, 793, 59 S. E. 
94, the following statement was quoted from Joyce on Insurance, section 46: 
‘All the essentials (of a contract of insurance) need not, however, be expressly 
negotiated upon, since they may be understood; as where the terms of the usual 
policy are presumed to have been intended; or where the usual rate of premium 
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is presumed to have been meant; or in case the duration of the risk is understood 
to be the same as in a former policy; or where by custom or usage a certain 
course of dealing has been established.’ In view of the statute of this State which 
provides that contracts of insurance, to be binding, must be in writing, can the 
statement just quoted be applied as a correct rule in this State to the extent o; 
permitting the duration of the risk to be shown by custom and usage, where the 
contract is entirely silent as to such matter?” 

Instructions upon the other questions propounded were not desired, unless the 
foregoing questions should be answered in the affirmative. 

Spalding, MacDougald & Sibley, of Atlanta, and Hall, Grice & Bloch and 
Ellsworth Hall, Jr., all of Macon, for plaintiff in error. 


Jones, Jones, Johnston & Russell and Mallory C. Atkinson, all of Macon, for 
defendants in error. 


Bey, J. 


1. In abbreviated form the first question is as follows: Where a written 
instrument declared on as a contract of fire insurance is silent as to the duration 
of the risk, and where the defendant is insisting that the alleged contract is invalid 
because the period of the risk is not stated in the writing, is it permissible for the 
plaintiff to supply this element by allegation and proof of a general custom 
covering such matter? This question should be and is answered in the negative 
Under the law of this state a contract of fire insurance, to be binding, must be 
in writing. Civ. Code 1910, § 2470; Delaware Ins. Co. v. Pennsylvania Fire Ins. 
Co., 126 Ga. 380 (4), 55 S. E. 330, 7 Ann. Cas. 1134. Such a contract cannot be 
made partly in writing and partly in parol. Athens Mut. Ins. Co. v. Evans, 132 
Ga. 703 (4), 64 S. E. 993. Judges and text-writers have undertaken to enumerate 
the essential elements of a valid contract of fire insurance, but the question now 
under consideration has reference only to the duration of the risk, and, in holding 
that the agreement as to time must be expressed in the writing, we make no 
adjudication as to what else the written instrument should contain. In Clark y 
Brand, 62 Ga. 23, it was held that a contract of fire insurance with its terms and 
stipulations must be in writing, and that no element of a valid contract of that 
character could be more material than the duration of the risk. It was further 
said: “A contract which expresses no time for the risk to continue is too vague 
and uncertain to be treated as complete. Such a contract is not ‘consummated.’” 

But was it permissible for the plaintiff to supply this element by allegation 
and proof of a general custom regarding such matter? The Code provides that a 
evnstoem of trode mav under certain conditions hecame hy implication “a nart of 
the contract”; and also that evidence of a known and established usage is ad- 
missible to aid in the contsruction of a contract, “as well as to annex incidents.” 
Civil Code 1910, §§ 1 (4), 4268 (2), 5793. But these provisions by their very 
terms presuppose the existence of a contract. “Where there is no contract, proof 
of usage will not make one.” National. Savings Bank v. Ward, 100 U. S. 195, 206, 
25 L. Ed. 621. “A general usage may he proved in proper cases, to remove am- 
biguities and uncertainties in a contract, or to annex incidents, but it cannot destroy, 
contradict, or modify what is otherwise manifest. Where the intent and meaning 
of the parties are clear, evidence of a usage to the contrary is irrelevant and 
unavailing. Usage cannot make a contract where there is none, nor prevent the 
effect of the settled rules of law.” First National Bank v. Burkhardt, 100 U. S. 
686, 692, 25 L. Fd. 764: Tilley v. Cook Countv. 103 U. S. 155. 26 L. Ed. 374; 
Boorman vy. Jenkins, 12 Wend. (N. Y.) 566, 27 Am. Dec. 158; Thomas vy. Guar- 
antee Title Co., 81 Ohio St. 432, 91 N. E. 183, 26 L. R. A. (N. S.) 1210; 27 
R. C. L. 173, § 20; 17 C. J. 501, § 64. In Salomon v. McRae, 9 Colo. App. 23, 47 
P. 409, the Court of Appeals of Colorado held that an indorsement by an agent 
of the words “O. K.” on a bill of goods sold was not sufficient memorandum of 
a contract of guaranty to comply with the statute of frauds, and also that proofs of 
a custom was inadmissible to show that the letters used implied a guaranty of 
payment by the agent for all goods sold by him on credit as alleged. 


“Custom may sometimes be invoked as entering into a contract or supplying 
incidents, but not to change the law.” Fidelity & Deposit Co. v. Butler, 130 Ga. 
225 (4), 243, 60 S. E. 851, 859, 16 L. R. A. (N. S.) 994; Happ Bros. Co. v. 
Hunter Mfg. Co., 145 Ga. 836 (5), 90'S. E. 61. If such an important matter as 
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the duration of the risk can be shown by proof of an established usage or cus- 
tom so as to render all writing unnecessary upon that subject, the same conclusion 
could about as well be reached as to any one or all of the other essential elements 
of a valid contract of fire insurance. Such a process would effectually nullify or 
repeal the statute which requires such contracts to be in writing ; and this the 
courts cannot do. In Branch v. Palmer, 65 Ga. 210, 214, it was said that evidence 
of a “custom of a trade is admissible, not as ordinary parol evidence, but as 
law—entering into the contract just as any other law does.” Even so, the law itself 
cannot make a contract for the parties, although there are provisions to the effect 
that upon proof of certain facts an agreement may be inferred. Civ. Code 1910, 
§§ 3692, 3739-3741, 5513. In that case the custom was admitted only to annex an 
incident to the contract, or to aid in its interpretation. In Farmers’ Ginnery Co. 
y. Thrasher, 144 Ga. 598, 87 S. E. 804, the plaintiff did not rely upon a custom 
to establish a contract of fire insurance, but sought and was permitted by such 
means to establish an agreement to insure as an incident of the contract of stor- 
age. A recovery appears to have been allowed upon the theory that the defendant 
warehouseman failed to carry insurance according to the storage contract, with 
the result that the customer was damaged by such breach. Where in a purported 
or attempted contract of fire insurance there is an absolute vacuum as to one of 
the elements about which the law requires a written stipulation, the deficiency 
cannot be supplied by a custom of trade. As illustrating the purposes for which 
such a custom may be shown, see Citizens’ & Southern Bank v. Union Warehouse 
Co., 157 Ga. 434, 122 S. E. 327; Stewart & Son v. Cook, 118 Ga. 541, 45 S. E. 398. 


2. In Todd v. German-American Insurance Co., 2 Ga. App. 789, 793, 59 S. E. 
94, 96, the following statement was quoted from Joyce on Insurance, § 46: “All 
the essentials [of a contract of insurance] need not, however, be expressly nego- 
tiated upon, since they may be understood, as where the terms of the usual policy 
are presumed to have been intended, or where the usual rate of premium is pre- 
sumed to have been meant, or in case the duration of the risk is understood tc 
be the same as in a former policy, or where by custom and usage a certain course 
of dealing has been established.” The second question propounded by the Court of 
Appeals is whether this statement can “be applied as a correct rule in this State to 
the extent of permitting the duration of the risk to be shown by custom and 
usage, where the contract is entirely silent as to such matter.” This question is 
also answered in the negative. In most, if not all, of the other states of the 
Union, oral contracts of fire insurance are valid and enforceable. Meriwether v. 
Metropolitan Tife Ins. Co.. 44 Ga. Ann. 596, 602, 162 S. E. 421; 32 C. J. 1113, 
1115, §§ 209, 210. The statement quoted from Joyce on Insurance was contained 
in the first edition of that work, and no Georgia case was cited in support of the 
text. On the other hand, every decision referred to was rendered in a jurisdiction 
in which oral contracts of insurance were binding. It is thus apparent that the 
statement by the learned author of this work proceeded from sources which could 
not be relied on as stating a rule of law to be applied in the. state of Georgia. 
As was suggested in Simonton v. Liverpool, London & Globe Ins. Co., 51 Ga. 
76, 80, many of the expressions in the cases, and many of the cases themselves, 
are to be considered in view of the fact that the law in the particular jurisdictions 
did not require such contracts to be in writing. Several decisions by the Court of 
Appeals of this state have quoted the statement from Joyce on Insurance as now 
brought to the attention of this court. Besides the Todd Case. sv-ra, see Oueen 
Ins. Co. v. Hartwell Ice Co., 7 Ga. App. 787, 68 S. E. 310; New Jersey Ins. Co. 
v. Rowell, 33 Ga. App. 552, 126 S. E. 892. None of these decisions had relation 
to a contract in which there was a total absence of stipulation with respect to the 
duration of the risk; and hence, upon their particular facts, the decisions may 
have been correct, notwithstanding they quoted with implied approval a statement 
which did not truly represent the law of this state. See further, in this connection, 
Electric City Lumber Co. v. New York Underwriters’ Ins. Co., 43 Ga. App. 355, 
158 S. E. 620. 


What has been said as to the statement contained in the first edition of Joyce 
and as to the decisions cited thereto applies equally to the same statement and to 
the citations contained in the second edition, except that the additional cases cited 
in the second edition included the two decisions by the Court of Appeals of this 
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state, which by that time had quoted the statement from the first edition. Qu; 
ruling to the effect that the statement does not express the law of this state in 
reference to the duration of risk is in answer to a specific question Pertaining 
only to this subject, and should not be taken as deciding whether the statement js 


or is not correct with respect to any other matter therein referred to. 
All the Justices concur. 


ZETNA INS. CO. v. TRIMMIER et al. 
Court of Appeals of Georgia, Division No. 1. 
Rehearing Denied Dec. 6, 1932. 
167 Southeastern Reporter 125. 


No. 22384. 
Nov. 19, 1932 


INSURANCE. 
Evidence, as matter of law, sustained defense of vacancy of premises for 10 
days preceding fire, in action on fire policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

The defendant having made out a perfect defense, and the testimony adduced 
in behalf of the plaintiffs being too vague and indefinite to raise any issue as to 
that defense, the trial judge erred in overruling the general grounds of the mo- 
tion for a new trial. 

Error from Superior Court, Catoosa County; C. C. Pittman, Judge. 

Action by Hunt Trimmier and another against the AXtna Insurance Company. 
There was a judgment for plaintiffs, defendant’s motion for a new trial was 
overruled, and defendant brings error. 

Reversed. 

Estes Doremus and Spalding, MacDougald & Sibley, all of Atlanta, and J. 
A. McFarland, of Dalton, for plaintiff in error. 

McClure & McClure, ot Chattanooga, Tenn., and T. G. Head, of Ringgold, 
for defendants in error. 

Per Curiam. 


Hunt Trimmier and E. M. Combs as co-partners brought an action against 
-Etna Insurance Company on a fire insurance policy, to recover for the alleged 
total destruction by fire of a certain dwelling house. On the trial of the case 
the plaintiffs procured a verdict and judgment for the principal sum of $500, with 
interest and costs. The exception here is to the overruling of the defendant's 
motion for a new trial. 

As we view the case, the controlling question is whether or not the evidence 
sustains the following two defenses made in the defendant’s plea and answer: 

(1) The insurance policy contains the following provision: “This entire policy 
shall be void * * * if a building herein described, whether for occupancy by own- 
er or tenant, be or become vacant or unoccupied and so remain for ten days”; 
and “said described building became vacant and unoccupied, and so remained 
for a period of ten days,” and therefore there can be no recovery. 

(2) Said insurance policy contains the following stipulation: “This entire 
policy shall be void if the interest of the insured be other than unconditional and 
sole ownership. or if the subject of interest being [be a?] building on ground not 
owned by the insured in fee simple.” Plaintiffs had previously transferred the title 
to said property to one Turner and were not sole owners thereof, and there- 
fore there could be no recovery on the policy. 


In this same case (Aitna Ins. Co. v. Trimmier, 42 Ga. App. 745, 157 S. E. 
340) this court reversed the judgment of the trial court upon the evidence. It 
appears from the record which we are reviewing that Trimmier testified in part 
as follows: “As to whether there was any one living in that house at the time 
of the fire, I think there was. * * * I testified at the last trial that Turner was 
the last tenant I had on those premises, and that he moved out of there, to the 
hest of my recollection, two or three weeks prior to the fire; but I have since 
had information that he was there. I have had information since that time that 
it was occupied by Turner at the time of the fire, or the night before, or about 
that time. * * * I have had information to change my thought since then. I did 
not know then; my information was based on what I heard. I don’t know now; 
I did not see him move out. He did not give me any notice he had moved out.” 
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Guy Richardson testified in part as follows: “I knew a Mr. Turner who lived 
on that property as the tenant of Trimmier & Combs. I knew a man who said 
his name was Turner. He lived in that house. I remember when this house was 
burned. * * * Mr. Saunders, the mail carrier, came in one day and made the re- 
mark that the house burned down. I had seen that house, or had been at that 
house shortly before that. As to how long before that I had been there, it was 
aday or two before. Turner was living there at that time. * * * A boy or two was 
there with Turner then. * * * I was not in more than one room. * * * He had a 
bed there, and bedding and sleeping accommodations there equipped so that he 
could sleep there. * * * I was there with him. * * * He was supposed to be living 
there; I never asked him.” On cross-examination, this same witness swore: “I 
don't know the date that fire occurred, and don’t know the date that that post- 
man mentioned it to me in passing. * * * I am not positive as to how long it was 
from the time I had seen Turner until the time I heard there had been a fire. I 
have only a vague recollection that the thing happened * * * over four years ago. 
*** T have only a vague recollection of seeing Turner out there, and a vague 
recollection of hearing incidentally there had been a fire. * * * I can’t say of 
my own knowledge how long it was from the time I saw Turner out there 
and when the fire occurred.” On redirect examination Richardson testified: 
‘I can say approximately, just a few days—just a short while—just a day or 
so before. It was close enough to the time I was out there to make an imprint 
in my mind when I heard of the fire.” 

The fire occurred on September 28, 1927. The gist of the testimony of Mrs. 
Claude Warnack, a sister of J. W. Turner, in regard to the question we are 
considering at this time is expressed in the following part of her testimony: “He 
[Turner] did not live there after June of 1927.” J. W. Turner himself swore that 
he moved off the property in question “sometime the last of May or the first of 
June, 1927.” 

We are well aware of the rule that this court has no authority to take the 
determination of a question of fact from the jury where the evidence makes an 
issue thereon. However, as we view the evidence in the case at bar, the defend- 
ant clearly made out its defense, and the testimony adduced by plaintiff to re- 
fute that defense entirely failed to do so. We are further satisfied that said tes- 
timony was entirely too vague and uncertain to raise any question of fact for 
the jury to decide. In these circumstances, we are constrained to hold that he 
trial judge erred in overruling the motion for a new trial. 

The above holding being controlling, we shall not go Mto the merits of the 
second defense hereinbefore set out. The gist of the special grounds, with the 
exception of one, is that there was no evidence to warrant the particular charge 
given; and that one presents a question that is not likely to recur in the event 
there is another trial of the case. Therefore, the special grounds will not be 
decided. 

Judgment reversed. 

Broyles, C.J ., and Hooper, J., concur. 

MacIntyre, J., not participating. 


FRANKLIN FIRE INS. CO. v. SHAHAN. No. 22351. 


Court of Appeals of Georgia, Division No. 2. Dec. 23, 1932. 
167 Southeastern Reporter 194. 
1. INSURANCE. 


_ Outstanding incumbrances against property, placed thereon by former owner, 
of which insured, as present equitable owner, had knowledge, held not to invalidate 
ennessee fire policy conditioned on assured’s being “sole and unconditioned owner 
in fee.” 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 
2. INSURANCE. ; 

_Falsity of representation or warranty cannot be asserted to defeat Tennessee 
policy unless representation relates to facts material to risk (Shannon’s Code 
Tenn. § 3306). 


(For other cases, see Insurance, Dec. Dig. § 255.) 
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3. INSURANCE. 


Whether assured’s failure to disclose previous destruction of barn on premises 

for which he received insurance from another company, was material to risk, held 

for jury, in suit on fire policy covering dwelling (Shannon’s Code Tenn. § 3306), 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Syllabus by the Court. 

1. Under the provisions of section 3306 of Shannon’s Code of Tennessee 
(1917), no written or oral misrepresentation or warranty made in the negotiation 
of a contract or policy of insurance, or in the application therefor, by the assured 
or in his behalf, shall be deemed material or defeat the policy, unless such mis- 
representation or warranty is made with actual intent to deceive. The effect of 
this statute is to put representations and warranties upon the same footing. The 
decisions of the Tennessee courts are to the effect that it is only when a repre- 
sentation or warranty relates to a fact material to the risk that its falsity can be 
asserted in order to defeat a matured policy. 

2. Under the decisions of the Tennessee courts, the trial judge properly held 
that misrepresentations as to sole and unconditional ownership were immaterial. 

3. Under the particular facts and circumstances of this case, the court prop- 
erly submitted to the jury, as a question of fact, whether or not the failure of the 
assured to disclose a previous loss by fire suffered by himself in the destruction 
of a barn on the premises on which the insured dwelling stood, for which he had 
received $50 from another insurance company, was material to the risk involved 
in the instant policy. 

4. The charge of the court was full and fair, and the verdict in favor of the 
plaintiff was authorized. For no reason assigned can it be here set aside. 

Error from City Court of Floyd County; W. J. Nunnally, Judge. 

Action by J. C. Shahan against the Franklin Fire Insurance Company, ete. 
Judgment was entered for plaintiff, and defendant’s motion for new trial was 
overruled, and defendant brings error. 

Affirmed. 

This is a Tennessee case. Shahan, a resident of Georgia, brought suit in the 
city court of Floyd county against the Franklin Fire Insurance Company, on a 
policy of fire insurance dated December 23, 1931, issued in the state of Tennessee 
on a dwelling house located in that state. It is agreed by counsel on both sides that 
the case is controlled by the laws of Tennessee. 

There appears to be no dispute about the issuance of the policy, or the pay- 
ment of the premiums, or about the fact that the property insured was destroyed 
by fire. 

The policy was issued on a written application, signed by the assured, in which 
he stated that he was the sole and absolute owner of the property; that title 
thereto was in his own name; that he owned the property in fee simple; and that 
the same was unincumbered. The application further set forth that the assured 
had never suffered a loss by fire. The policy itself contained the following stipu- 
lation: “This policy is based upon the valuations contained in the assured’s appli- 
cation and diagram of even number herewith, which the assured has signed and 
submitted to the company and which are hereby made warranties and a part 
hereof; and it is stipulated and agreed that if any false statements are made in 
said application, or otherwise, or if the assured without written consent hereon 
has now, or shall hereafter procure any other contract of insurance, whether valid 
or not, on any of said property; or if the property or any part thereof shall 
hereafter become mortgaged or encumbered; or upon the commencement of fore- 
closure proceedings: or in case any change shall take place in the title or the 
interest of possession (except by succession by reason of the death of the assured), 
of the property herein named; or if the assured shall not be the sole and uncon- 
ditioned owner in fee of said property; or if this policy shall be assigned without 
written consent hereon: or if the premises described shall be occupied for other 
than farm purposes; or if any of the buildings described herein are now vacant, 
unoccupied, or uninhabitated, or shall become vacant, unoccupied or uninhabitated 
and so remain for a period of exceeding ten days without written consent hereon; 
then in each and every one of the above cases this policy shall be null and void.’ 
The policy further provided: “And it is hereby understood and agreed by and 
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between this company and the assured that this policy is made and accepted in 
reference to the foregoing terms and conditions and that a breach of any of its 
conditions shall forfeit this entire policy as to all of the subjects of insurance 
named herein.” The policy contained a covenant that the assured should, as often 
as required, exhibit to any person designated by the company, “all that remains 
of the property herein described, and submit to examination under oath by any 
person named by this company, and subscribe to same when reduced to writing.” 

The suit was defended on the grounds that the assured had refused to submit 
to an examination under oath by a representative of the company; that the interest 
of the assured in the property covered by the policy was not that of sole and 
unconditional ownership, as provided in the application, and as_ stipulated 
by the policy; that the statements with reference to his ownership, as con- 
tained in the application, were false, and were fraudulently made in order 
to induce the issuance of the policy; that the plaintiff made a false answer 
to the question asked in the written application as to whether he had ever 
suffered any loss by fire, the plaintiff answering “No,” when he had, a short time 
prior to the issuance of the policy, suffered the loss by fire of a barn on the same 
premises, insured in another company for $100, and had settled with the other 
company for $50. 

The plea of the defendant set forth the statutes of Tennessee and the decisions 
of the courts of Tennessee upon which the defendant relied. These statutes and 
decisions were introduced in evidence on the trial, and will be hereafter referred to. 


On the trial it appeared, without dispute, that the plaintiff had suffered the 
loss by fire of a barn en the premises, and had settled the loss for $50 with the 
company insuring the risk. It further appeared, without dispute, that the house 
insured was on a farm in Hamilton county, Tenn., and that the title to this realty, 
at the time of the issuance of the policy and at the time of the loss, stood as 
follows: The property appears to have been originally owned by Sidney Allison. 
On April 29, 1922, Allison and his wife executed a deed to the premises to W. M. 
Elliott, as trustee for Chickamauga Trust Company, to secure an indebtedness of 
$2,000. On the same date Allison and his wife executed a deed to the premises to 
W. H. Cummings, as trustee, to secure an indebtedness to L. Turney of $304.31. 
This deed appears to have been canceled of record. On October 14, 1922, Allison 
and his wife executed a deed to the premises to First Trust & Savings Bank of 
Chattanooga, Tenn., to secure an indebtedness to J. C. Shahan, the plaintiff, of 
$1,000. Thereafter, and on December 3, 1923, Allison and his wife, conveyed by 
warranty deed, all the standing marketable saw timber on the premises to F. L. 
Boyd, and subsequently the Chickamauga Trust Company and Shahan executed 
to the Allisons and Boyd quitclaim deeds to the timber on the property. It further 
appears, without dispute, that a portion of the purchase price of this timber ($500) 
was applied as a credit on the indebtedness secured by the trust deed held by the 
Chickamauga Trust Company. It appears that, after the execution of all these 
conveyances by the Allisons, the trust deed executed to First Trust & Savings 
Bank in favor of the plaintiff was foreclosed, and at the foreclosure sale the 
property was bought in by David Shahan, the father of the plaintiff, and the 
First Trust & Savings Bank, as trustee, executed to David Shahan a trustee’s deed 
to the property, dated December 6, 1924, the deed reciting the sale thereof under 
the terms of the deed of trust. On March 27, 1925, David Shahan and his wife, 
Mrs. Callie Shahan, executed to the plaintiff a warranty deed to the property, 
reciting a consideration of $6,000. It likewise appears without dispute that the trust 
deed executed by the Allisons to W. M. Elliott as trustee for the Chickamauga 
Trust Company was outstanding at the time the policy of insurance was issued, 
and that the indebtedness secured by this deed, except a credit of $500 entered 
thereon when the timber was sold, was still unpaid. It further appears, without 
dispute, that the plaintiff knew of this existing and outstanding incumbrance on 
the property at the time he applied for the policy of insurance. It further appears, 
without dispute, that some time before the policy was applied for a barn on the 
premises had been destroyed by fire, and that the plaintiff had collected $50 from 
another insurance company on account thereof. The plaintiff testified that, when the 
policy was issued, the farm on which the dwelling stood was worth $6,000. 

The jury returned a verdict in favor of the plaintiff in the amount of the 
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face of the policy. The defendant now excepts to the judgment overruling jts 
motion for a new trial. 


Joe V. Williams, of Chattanooga, Tenn., and Maddox, Matthews & Owens 
of Rome, for plaintiff in error. , 


Porter & Mebane and Jas. F. Kelly, all of Rome, for defendant in error, 

Jenkins, P. J. (after stating the foregoing facts). 

As is conceded by counsel for both sides, the instant suit was based upon a 
Tennessee contract, and the validity, form, and effect of the contract are to be 
determined by the laws of that state. Civil Code 1910, § 8. 


[1] The policy contains a provision that it shall be void “if the assured 
shall not be the sole and unconditioned owner in fee of said property.” [t 
would seem that under the decisions of the courts of Tennessee, as offered 
in evidence in the instant case, the plaintiff was the “sole and unconditioned 
owner in fee” of the property insured, although there was _ outstanding 
at the time the policy was issued, at least one deed of trust to the farm 
on which the property insured was located, executed by the plaintiff's predecessor 
in title to secure a debt which had not been paid. It seems undisputed that the 
plaintiff was the equitable owner of the property, although it was subject to the 
existing incumbrances, and the legal title had been conveyed by his predecessor 
in title to secure such incumbrances. In Hughes v. Millers’ Mutual Fire Ins. Co., 
147 Tenn. 164, 246 S. W. 23, 28 A. L. R. 797, the Supreme Court of Tennessee, in a 
case in which the fire insurance policy sued on contained provisions almost iden- 
tical with those in the policy here sued on, and where there was an outstanding 
trust deed by which the assured had conveyed the property to secure a debt, held: 
“The existence of a mortgage, vendor’s lien, or retained title on insured property, 
is not material to the risk, and a failure to disclose such an incumbrance will not 
avoid a policy of tire insurance, even though conditioned on the insured being the 
sole and unconditional owner.” To the same effect are the holdings in Delahay y 
Memphis Ins. Co., 27 Tenn. (8 Humph.) 684; Manhattan Ins. Co. v. Barker, 54 
Tenn. (7 Heisk.) 503. In this connection it should be noted that in Tennessee, 
contrary to the rule in Georgia, a mortgage is held to convey title, and not merely 
to create a lien. Lieberman y. Knight, 153 Tenn. 268, 279, 283 S. W. 450. In 
Franklin Fire Insurance Company vy. Crockett, 75 Tenn. (7 Lea) 725, the prop- 
erty insured was held by the assured under a hond for title, and the policy pro- 
vided that, if the interest of the insured was other than “the entire, unconditional 
and sole ownership of the property,” it must be so represented to the company, 
and so expressed in the written policy, otherwise the policy should be void. The 
court held that the assured, as the equitable owner of the property, was “the ‘en- 
tire and sole owner’” within the meaning of the policy. It would seem clear that 
under these decisions of the Tennessee court the plaintiff, as the equitable owner 
of the property, was the sole and unconditional owner thereof, within the mean- 
ing of the policy sued on, and that the fact that there were outstanding incum- 
brances against the property, placed thereon by a former owner, of which the 
plaintiff had knowledge, did not violate this clause of the policy. 

The defendant relies upon the case of Nash Motor Sales Co. v. National Lib- 
erty Ins. Co. of America, decided hy the Court of Appeals of Tennessee, and re- 
ported in 10 Tenn. App. 4. While we have not access to this volume, the decision 
of the court is set forth in full in the brief of evidence. It appears that in that 
case the property involved was an automobile, which had originally been sold to 
one Stafford by the Clark Motor Company of McMinnville, Tenn., the vendor re- 
taining title to the property. Thereafter Stafford, without the consent of his 
vendor, and without having paid the title retention notes, sold the property to the 
plaintiff, the Nash Motor Sales Company. The plaintiff, in turn, sold the prop- 
erty to Singleterry, and in Singleterry’s name procured a policy of theft insurance 
from the defendant; the loss, if any, being payable to the plaintiff. Later Single- 
terry sold the car to Dukes, who assumed the payment of the plaintiff's title re- 
tention notes, and the insurance company issued a rider, which was attached to 
the policy, agreeing that Singleterry’s interest be assigned to Dukes. The auto- 
mobile was stolen from Dukes, and was never recovered. Dukes assigned his in- 
terest in the theft policy to the plaintiff, Nash Motor Sales Company, and it 
brought suit against the insurance company to recover on the policy. The plain- 
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if, at the time it acquired the automobile from Stafford, had no notice of the 
existence of the title retention notes which the original vendor, Clark Motor Com- 
pany, Was holding, but received notice thereof after the issuance of the policy 
syed on, and prior to the theft. The plaintiff, however, did not notify the insur- 
ance company of the existence of the claim of the Clark Motor Company. The 
Tennessee appellate court, while recognizing the correctness of the previous rul- 
ings by the Supreme Court of Tennessee as set forth in the cases herein cited, 
held that the insurance company was not liable to the plaintiff on the policy there 
sued on. The court said: “In all of our cases holding that a mortgage, lien or 
other encumbrance did not violate the sole ownership clause of the policy sued 
upon the insured had either contracted or assumed the mortgage indebtedness and 
was personally liable for it after the destruction or loss of the property, and 
therefore had as much interest to protect the property as he would have had had 
the property not been encumbered. But in the cause at bar neither the Nash Mo- 
tor Sales Company nor Singleterry nor Dukes were liable to the Clark Motor 
Company on its title retention note which constituted the lien, and they therefore 
did not have the same interest to protect the car that they would have had had 
the lien of said title retention note not existed. * * * In our opinion the case at bar 
is clearly distinguishable from the cases cited above, and the lien of the title re- 
tention note of the Clark Motor Company did violate the sole ownership clause 
of the policy.” 


It is insisted by counsel for the defendant in the instant case that, since the 
plaintiff had never assumed the indebtedness secured by the trust deeds outstand- 
ing at the time he acquired the property, and had never become personally liable 
thereon, the instant case is controlled adversely to him by the ruling of the Court 
of Appeals of Tennessee in Nash Motor Sales Co. v. National Liberty Ins. Co., 
supra. It seems to us that the instant case is clearly distinguishable from the 
Nash Case. In that case the property insured was personalty, an automobile. Its 
destruction, or loss by theft, terminated the interest of the plaintiff, and, since 
the only thing against which the original vendor could enforce his lien no longer 
existed, the plaintiff, who was not liable personally to such original vendor, ne- 
cessarily had no interest in the payment of the debt. In other words, the plain- 
tif’s interest in the payment of the debt was coextensive with the property itself ; 
and, when one no longer existed, the other necessarily disappeared. Here the 
situation is altogether different. The property insured was a part of the realty, 
a dwelling house on a 200-acre farm. The loss of the dwelling house, the property 
insured, did not destroy the interest of the plaintiff in the payment of the debt 
represented by the oustanding trust deed, although he had never assumed the 
payment of such debt so as to render himself personally liable thereon, because 
the holder of the obligation could still enforce it against the plaintiff’s property. 
The evidence indicates, and that without dispute, that even after the destruction 
of the dwelling house the real estate was well worth considerably more than the 
outstanding incumbrance. Consequently, the plaintiff was as vitally interested in 
the payment of the deht incurred against the property by his predecessor in title 
as if he had personally assumed liability thereon so as to authorize a personal suit 
against him. We think, therefore, that the instant case is clearly distinguishable 
from the case of Nash Motor Sales Co. v. National Liberty Ins. Co., supra., and 
that, under the decisions of the Supreme Court of Tennessee hereinbefore cited, 
the plaintiff was the sole and unconditional owner of the property within the 
meaning ‘of the policy sued on. Accordingly, as to this defense to his suit, a find- 
ing in his favor was demanded. 


(2): 2. Dealing now with the defense offered by the insurance companv that the 
statements contained in the plaintiff’s application for the insurance were false, and 


‘were fraudulently made in order to induce the issuance of the policy, section 3306 


of Shannon’s Annotated Code of Tennessee (1917), introduced in evidence in the 
instant case, provides as follows: “No written or oral misrepresentation or war- 
ranty therein made in the negotiations of a contract or policy of insurance, or in 
the application therefor, by the assured or in his behalf, shall he deemed material 
or defeat or void the policy or prevent its attaching, unless such misrepresentation 
{or warranty] is made with actual intent to deceive, or unless the matter repre- 
sented increase the risk of loss.” It is insisted by counsel for the defendant that 
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the purpose and effect of this statute is to render any representation, made with 
actual intent to deceive, a material one so as to void the policy; and also that the 
policy is voided if “the matter represented increase the risk of loss,” irrespective 
of whether such representation was made with actual intent to deceive. Counsej 
cite no case from Tennessee wherein such a construction is placed upon the stat- 
ute. In Hartford Life Insurance Co. v. Stallings, 110 Tenn. (2 Cates) 1, 72 5 
W. 960, it was said: “Whatever the form of the agreement in the application may 
he, the statute incorporates itself into every policy issued after it becomes oper- 
ative and serves as an effectual bar to the destruction of the right of the bene- 


ficiary, where innocent mistakes of fact which are not material to the risk have 
been made.” 


It should be noted that the words “or warranty,” appearing in brackets in the 
quoted provision of the statute, as embodied in the cited volume of Shannon's 
Code, were not contained in the act of the Tennessee assembly, but in the Stall- 
ings Case last cited it was held that the statute must be construed as if such words 
were repeated in the last clause thereof. In the body of the opinion in that case 
the court said: “Confessedly the intention of the Legislature, as shown in the in- 
troductory clause, was to put ‘representations’ and ‘warranties’ upon the same 
footing, and make them harmless in the destruction of the policy, when as affirm. 
ances of facts they were made in good faith and were immaterial. To hold, from 
the failure to repeat the word ‘warranty’ in the concluding clause of the section, 
that it was not covered by the provision, would be to reverse the rule of liberal 
construction already announced, and narrow this legislation, so that it would not 
accomplish any practical good to the policy holder. For, if it be true, as here 
argued, that the section keeps up the common-law distinction between ‘warranties’ 
and ‘representations,’ and serves only the purpose of bringing within its saving 
effect the latter, then its passage was an idle legislative ceremony. For the law 
was, without the aid of the statute, that, only when a representation was made of 
and concerning a fact material to the risk, could its falsity be asserted to defeat 
recovery in a matured policy. Southern Life Ins. Co. v. Booker, 9 Heisk. 624, 
24 Am. Rep. 344; Kerr on Insurance, pp. 319, 320; Bliss on Insurance, § 36. The 
statute cannot be so curtailed in its effect. It was directed to every misrepresen- 
tation, whether in the form of a ‘representation’ or ‘warranty,’ and as against ey- 
ery such ‘misrepresentation,’ when innocently made and immaterial in character, 
the right of the policy holder will prevail.” 

It will he seen, therefore, that, as stated by the Supreme Court of Tennessee 
in the Stallings Case, the purpose of the statute was to “relieve against the hard- 
ships arising from the enforcement of the common law as to warranties in insur- 
ance policies, which was often invoked by companies which had issued them to 
defeat recoveries, when the matters covered by these warranties had no real or 
proximate relation to the risk assured. By the aid of such warranties and the 
innocent mistakes of the insured, it often happened that the insurer was able to 
escape liability on a ground having no legal merit and of the purest technicality.” 
In this connection the court cited Penn Mutual Life Ins. Co. v. Mechanics’ Savy- 
ings Bank & Trust Co., ‘73 F. 653, 19 C. C. A. 316, 38 L. R. A. 70. We conclude, 
therefore, that the purpose of the Tennessee statute was not to avoid a policy of 
insurance on account of some immaterial misrepresentation made by the assured, 
even though made with actual intent to deceive. 


[3] 3. But it is further contended that the insured represented that he had 
sustained no prior loss by fire, when in fact he had sustained such a loss, and was 
negotiating with another insurance company for a settlement thereof even at the 
time the application for the policy sued on was made. These facts appear with- 
out dispute from the record. The question now is whether the concealment of 
these facts, or the failure of the assured to disclose them, was material to the 
risk. The statute (Shannon’s Code, supra) provides that the representation, or 
warranty (in the instant case the representation as to prior loss seems to have 
been both, because the application was made a part of the policy), must be such 
as will “increase the risk of loss.” The court in the instant case, in charging the 
jury with reference to this defense of the insurance company, instructed them as 
follows: “Defendant says that its risk has been increased because of another false 
statement he made, that he had not had a fire, and they say that the evidence here 
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discloses (and you have heard what it is) that he did have a fire just a short time 
prior to making this application, that a barn was destroyed, that he had a fire, 
and he had insurance on the barn, you will learn about that, whether the barn was 
destroyed and he settled for fifty dollars; and that is a matter for the jury to de- 
termine. Defendants say that by reason of that fact their risk was increased, and 
if they had known of that fact they would not have issued the policy. This is a 
matter for your consideration. If you think or come to the conclusion that that 
increased the risk, that fact alone, if that fact increased the risk of the insurer, 
the insurance company, then it would void the policy, and he could not recover.” 

Exception is taken to this charge, on the ground that under the undisputed 
testimony in the case the plaintiff falsely stated in his application for the policy 
sued on that he had never suffered any loss by fire, and the undisputed evidence 
shows that he had suffered such loss, and the policy was therefore void under its 
express provision that, “if any false statements are made in said application, or 
otherwise, * * * then and in each and every one of the above cases this policy shall 
be null and void.” It is further insisted in this connection that section 3306 of 
Shannon’s Code of Tennessee relates only to fraud in the procurement of a policy, 
and does not deal with or undertake to change in any way the provisions of the 
policy contract itself. 

Further in his charge, the judge instructed the jury with reference to this 

particular defense of the company, as follows: “So, after all, I think that under 
this law of Tennessee that the question for you to determine is whether or not 
the insurance company had its risk increased by reason of the fact that he made 
a false statement as to whether or not a fire had occurred prior to this time. If 
you think that increased its risk to the company, and made it more hazardous, 
and the risk would have been more hazardous, by reason of the fact that he de- 
nied that he had a loss by fire, you would be authorized to find for the defend- 
ants.” This charge is excepted to on the ground that the question as to whether 
the false statement referred to was material and increased the risk of the insur- 
nee company was one for determination by the court, and not for the jury; that 
the charge in substance submitted to the jury the single issue as to whether or 
not the risk of the defendant company was increased by such false statement as 
to whether or not the insured had suffered previous loss by fire, and was calcu- 
lated to lead the jury to believe that each and all of the other defenses set up in 
the case were eliminated from their consideration; that it eliminated from the 
jury’s consideration the defense set up by the company that, irrespective of any 
fraud in the procurement of the policy, it was void under its express terms by 
reason of the false answer given in the application to the question of whether any 
fire loss had been incurred; that the charge in effect directed a verdict against 
the defendant on every issue in the case except the single one there dealt with. 

\s we understand the laws of Tennessee, the quoted section of Shannon’s Code 
has the same effect on the warranty embraced in the policy as it does on any re- 
presentation made to induce the issuance of the policy. If the warranty relates 
to an immaterial matter, it does not avoid the policy. And the only matter, under 
the Tennessee law, to which the warranty or the representation related which 
could have been material was that wherein the insured represented, and in effect 
covenanted, that he had sustained no prior loss by fire. This, it seems to us, was 
the only issue in the case. And this issue, we think, the court properly submitted 
to the jury as one of fact. In Mutual Life Ins. Co. v. Dibrell, 137 Tenn. 528, 539, 
194 S. W. 581, 583, L. R. A. 1917E, 554, cited by the defendant, it is said: “Our 
statute, unlike those in Texas and Missouri, does not in terms make the latter 
question one for the jury. In the states where the statutes are identical with ours, 
it has been held that the question as to whether a misrepresentation increases the 
risk of loss may be one of law for the court. Dolan v. Mutual Reserve, etc., 173 
Mass. 197, 53 N. E. 398; Johnson v. National L. Ins. Ins. Co., 123 Minn. 453, 144 
N. W. 218, Ann. Cas. 1915A, 458; Van Woert v. Woodmen, 29 N. D. 441, 151 N. 
W. 224. And see Taylor v. Grant Lodge, 96 Minn. 441, 105 N. W. 408, 3 L. R. A. 
(N. S.) 114.” (Italics ours.) We think the effect of this decision is to hold 
that the question of whether or not a false representation increases the risk of 
loss is not always a jury question, but in some cases may be determined by the 
court as a matter of law. The Dibrell Case was a life insurance case, and the 
effect of the holding was that, as a matter of law, the failure of the insured to 
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disclose that he had been examined four times, on three other different applications 
for life insurance, within three months prior to the issuance of the policy sued on, 
and that no policies had been issued to him by such other companies, rendered the 
policy sued on a void one. In Johnson v. National Life Ins. Co., 123 Minn. 453, 
144 N. W. 218, Ann. Cas. 1915A, 458, cited in the Dibrell Case, it was held that! 
under the provisions of a statute very similar in import to the Tennessee statute, 
the question of whether a misrepresentation increases the risk of loss is usually 
one for the jury, with the burden of proof upon the insurer. See, also, L. R, A. 
1917E, 554, 559, note. Such would seem to be the general rule where the evidence 
is conflicting, or is of such a character that different inferences might reasonably 
be drawn therefrom. 33 C. J. 133. And in Georgia it is held that it is for the 
jury to say whether a false representation is material to the risk (Connecticut 
Mutual Life Ins. Co. v. Mulkey, 142 Ga. 358, 82 S. E. 1054; Life Ins. Co. of Va, 
v. Pate, 23 Ga. App. 232 (3), 97 S. E. 874), except in cases where all the testi- 
mony relating to the question of fact excludes every reasonable inference but 
one. Mutual Life Ins. Co. v. Bolton, 22 Ga. App. 566, 96 S. E. 442; Wilkins y, 
National Life & Accident Ins. Co., 23 Ga. App. 191 (3), 97 S. E. 879. 

It was held in the Dibrell Case, supra, that the phrase “increase the risk of 
loss,” as employed in the quoted section of Shannon’s Code, means “increase the 
risk,” and that the determining factor, where a misrepresentation has been made, 
is “whether the answer would have influenced the company in deciding for itself, 
and in its own interest, the important question of accepting the risk, and what 
rate of premium should be charged.” See, also, in this connection, Volunteer 
States Life Ins. Co. v. Richardson, 146 Tenn. 589, 598, 244 S. W. 44, 26 A. L. R. 
1270; Hughes Bros. v. A2tna Ins. Co., 148 Tenn. 293, 301, 255 S. W. 363. There 
is, however, no exception to the charge of the court in the instant case on the 
ground that the instruction given did not correctly define the phrase 
the risk of loss” as used in Shannon’s Code. 

There was evidence in the instant case that the agent of the insurance com- 
pany who inspected the premises might readily have seen, and did see, the ruins 
of the barn which had been destroyed by fire a short time previously to the ap- 
plication for the instant policy, and there is nothing to indicate that the assured 
made any effort to conceal the same from him. There was also testimony from 
the assured to the effect that he signed the application in blank, and the ques- 
tions contained therein were not propounded to him. This would not of itself re- 
lieve him from the representations purporting to have been made in the applica- 
tion, since the application was made a part of the policy, and by the terms of the 
policy the representations made therein became warranties, which warranties, 
however, under Shannon’s Code, stand upon the same footing as mere representa- 
tions. We think, however, that under the particular facts and circumstances the 
jury were not required to find that the representation of the assured that he had 
suffered no previous loss by fire was material to the risk, and that the question 
was properly submitted to the jury as one of fact. 

The remaining assignments of error on the inStructions dealt with in this 


division of the opinion, in view of what has elsewhere been said, were without 
— 


“Increases 


The charge of the court fully stated the contentions of the defendant, es- 
iain with reference to the one issue involved under the pleadings and the evi- 
dence. 

[4] 5 W hile the court stated to the jury in one portion of his charge that 
they would “take the evidence from the witness stand delivered to you, and the 
law from the court,” this instruction could not Mate been erroneous as excluding 
from the consideration of the jury the documentary evidence offered by the de- 
fendant, since the court further instructed the jury that they would have out 
with them the policy sued on, “together with the other documentary evidence 
that has been submitted to you, except the laws of Tennessee, which is for con- 
sideration by the court. You are judges of all the facts outside of that.” 

6. The charge of the court was full and fair, and submitted to the jury the 
only issue of fact involved in the instant case. The verdict in favor of the plain- 
tiff was authorized, and for no reason assigned can it be here set aside. 

Judgment affirmed. 


Stephens and Sutton, JJ., concur. 








Bodine v. Farmers’ Alliance Ins. Co. 


BODINE v. FARMERS’ ALLIANCE INS. CO. No. 30890. 
Supreme Court of Kansas. Jan. 7, 1933. 
17. Pacific Reporter (2d) 934. 
INSURANCE. 

Condition voiding fire policy if insured should have other insurance without 
insurer's consent held not violated by policy procured by third party without in- 
sured’s knowledge or ratification. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

Syllabus by the Court. 

Where a fire insurance policy is conditioned to be void*if the insured has 
any other contract of insurance on the property without the consent of the in- 
surer, such condition is not violated where a third party had procured the issu- 
ance of a policy without the insured’s knowedge, acquiescence, or ratification. 

Appeal from District Court, Rooks County: William B. Ham, Judge. 

Action by Mrs. J. A. Bodine against the Farmers’ Alliance Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed, with directions. 

W. K. Skinner, of Stockton, and Robert Stone, James A. McClure, Robert 
L. Webb, Beryl R. Johnson, and Ralph W. Oman, all of Topeka, for appellant. 

Otis S. Allen and George S. Allen, both of Topeka, for appellee. 

SLOAN, J. 

This was an action to recover on a fire insurance policy. The defendant 
prevailed, and the plaintiff appeals. 

The case was tried to the court without the aid of a jury. The court made 
findings of fact which may be stated, in substance, as follows: J. A. Bodine was 
the owner oi a farm in Rooks county on which was located a dwelling house, and 
on September 28, 1927, on his application, the Republic Mutual Fire Insurance 
Company issued its policy of insurance against fire on the dwelling house in the 
sum of $800, for a term of five years. He died August 17, 1928, testate, and by 
his will, which was duly admitted to probate, he devised a life estate in the land 
to his widow, the plaintiff, and the remainder to his children. On October 9, 

1928, the plaintiff, without any knowledge of the existence of the policy of in- 
surance, on the solicitation of the defendant’s agent, signed an application for 
insurance on the dwelling house above referred to in the sum of $800. Among 
other things the application contained the following questions and answers: 

“Ts title to the land in your own name? A. In husband now deceased. 

“lf other than Fee Simple, what kind of title have you? A. Income to wife 
her life time. 

“Is there other insurance on property described in this application? A. No.” 

The company accepted the application and issued the policy. The by-laws 
of the company, among other things, provide: “Article XVII. Avoidance of policy. 
This entire policy shall be void if the insured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance concerning the issuance 
or the subject thereof. * * * This entire policy, unless otherwise provided by agree- 
ment endorsed thereon, or added thereto, by the secretary shall be void if the in- 
sured now has or shall hereafter take or procure any other contract of insurance 
whether valid or not, on property covered in whole or in part by this policy.” 

The house was destroyed by fire, January 4, 1930. Notice was given the de- 
fendant, and proof of loss was submitted. The defendant denied liability on the 
ground that the property was insured at the time the policy was issued. At the 
time of the execution and delivery of the policy neither the plaintiff nor the de- 
fendant or any of its agents, knew of the existence of the prior insurance, and 
the plaintiff did not have any knowledge thereof until after the fire, whereupon 
she disclaimed any interest in such prior insurance. Judgment was entered in 
favor of the defendant, from which judgment plaintiff appeals. 

The appellant contends that since she had no knowledge of the existence of 
the insurance policy issued to her husband until after the fire, and has not ratified 
such insurance, the policy is not void. 

The hy-laws of the company contained the following agreement: “This en- 
tire policy * * * shall be void if the insured now has or shall hereafter make or 
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procure any other contract of insurance * * * on property covered in whole or jn 
part by this policy. * * *” 

The appellant was bound by the terms of the policy, including the by-laws of 
the company. Kennedy v. Farmers’ Alliance Insurance Co., 127 Kan. 768, 275 p. 
214. This court has enforced the agreement and held that the taking of additional 
insurance without the consent of the company renders the policy void. Commer- 
cial Union Assurance Co. v. Norwood, 57 Kan. 610, 47 P. 529; Pettijohn vy. Insur- 
ance Co., 100 Kan. 482, 164 P. 1096. This agreement is enforced by the courts 
generally, and the violation thereof renders the policy void, unless the company 
has waived the right to insist upon a forfeiture. 14 R. C. L. 1135. Good faith on 
the part of the insured does not give validity to the contract if he was in any way 
a party to the prior or subsequent insurance. An oversight on his part of the ex- 
istence of a prior policy, if he participated in its procurement, does not excuse 
him from the representation that there was no insurance on the property. 26 C. 
J. 260. But a different rule applies where the existing or additional insurance was 
procured by a third person without the knowledge or consent of the insured. 

In the case of Humble v. Insurance Co., 85 Kan. 140, 116 P. 472, Ann. Cas. 
1912D, 630, this court said: “Where a fire insurance policy is conditioned to be 
void if the insured now has or shall hereafter procure any other contract of in- 
surance on the property without the consent of the insurer indorsed on the policy, 
and there is a loss, the fact that insurance had been taken out by others, without 
the knowledge or consent of the insured, and which was not thereafter ratified 
by the insured, will not operate as a forfeiture of the insurance, nor affect the in- 
sured’s rights under the policy.” Syl. par. 4. 

In Dabney v. Insurance Co., 104 Kan. 796, 180 P. 784, this court, in the opin- 
ion, said: “It is the making or procuring of another contract of insurance by the 
insured which invalidates the policy in question, and not the contracts that other 
parties may make.” Page 798 of 104 Kan., 180 P. 784, 785. 

In American Eagle Fire Ins. Co. v. Vaughan (C. C. A.) 35 F.(2d) 147, the 
court cited the Humble Case, and stated: “The case therefore falls clearly within 
the rule that the clause of insurance policies forbidding the taking of other or 
additional insurance is not violated where one other than the insured procures a 
policy in the latter’s name without his knowledge, acquiescence, or ratification.’ 
Page 149 of 35 F.(2d). 

In 5 Couch on Insurance, § 1049, it is said: “It may be reasonably deducted 
from the decisions that the insured will not, on the ground of a breach of con- 
dition as to other insurance, lose the protection afforded by his policy where there 
clearly exists, bona fide, a want of knowledge or consent on his part as to other 
policies being issued or in existence, and which, without such want of knowledge 
or consent, might constitute other insurance.” 

In Akers v. Farmers’ Alliance Ins. Co., 118 Kan. 241, 234 P. 956, reference 
is made to the Humble Case, and it was said “that it is contrary to the clear 
weight of authority.” In the Akers Case the court was dealing with only one of 
the questions involved in the Humble Case which was the effect of a by-law of a 
mutual company relating to incumbrance where no inquiry was made concerning 
the incumbrance in the application, and it was held that the by-law was binding 
on the insured. It is conceded in this case that the by-law relating to existing in- 
surance is a part of the insurance contract, and its construction under the facts 
is for our determination. 

The evidence and findings of the trial court are to the effect that the appell- 
ant did not have any knowledge of the existing insurance, and she did not ac- 
quiesce in or ratify it. In her application she stated that she had a life interest 
in the property, which had been acquired by will. This was an insurable interest. 
26 C. J. 34. The company was fully advised of her interest in the property, and 
with this knowledge they issued the policy. The purpose of the by-law is to pre- 
vent overinsurance and increase of moral hazard, without the knowledge and con- 
sent of the insurer. The prohibition is against the insured. It does not affect 
third persons who may have an insurable interest in the property independent o! 
the interest of the insured. The purpose of the clause is fulfilled in prohibiting 
the insured from acquiescing in or ratifying insurance procured by a third person 
without his knowledge. Under this rule the liability of the insurer is in no way 
increased, and there is no violation of the contract. The findings of the trial 
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court clearly establish that the prior insurance was procured without appellant’s 
knowledge, acquiescence, or ratification, and that she has disclaimed any interest 
in the policy or its proceeds. 

The judgment of the trial court must be reversed, with directions to enter 
judgment for the appellant for the amount of the policy and interest, together with 
a reasonable attorney fee. 

It is so ordered. 


NEW YORK UNDERWRITERS’ INS. CO. v. RAY. 
Court of Appeals of Kentucky. Nov. 22, 1932. 
54 Southwestern Reporter (2d) 627. 
1. INSURANCE. 


Instruction precluding recovery on policy if insurer did not know building 
insured was on leased premises held reversible error as not properly presenting 
insurer's defense. 

Such instruction constituted reversible error, since it did not properly 
present insurer’s defense predicated on the clause that the policy was void 

if building insured was on ground not owned by insured in fee simple; 

such provision not falling within the rule applicable and controlling pro- 

visions embracing representations and warranties. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

2. INSURANCE. 

Agent soliciting fire insurance, receiving and accepting application, delivering 
policy, and receiving premium, could waive provision declaring policy void if 
insured building was on ground not owned by insured. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Franklin County. 

Action by Asa Ray against the New York Underwriters’ Insurance Company. 
From the judgment for plaintiff, defendant appeals. 

Reversed. 

Hite H Huffaker, of Louisville, and Carroll & Carroll, of Frankfort, for 
appellant. 

Polk South, Jr., of Frankfort, for appellee. 

RICHARDSON, J 

Asa Ray was engaged in the business of operating a tourist camp, lunch room, 
and gasoline station in Franklin county, Ky. The land on which he conducted his 
business was owned by Mrs. R. A. Brawner. Ray rented it for a period of ten 
years, with a privilege of ten years additional. At the time he rented it there was 
a barn and silo on it. He erected on the land a building 30x24 feet, consisting of 
five rooms; the front one was used for a store which was equipped with store 
furnishings and fixtures and used for the conducting of a store. He had on hand 
a stock of goods, and his household and kitchen furniture, all of which was in 
this building on the 3d day of July, 1930, when he obtained through McClure’s 
Insurance Agency, Frankfort, Ky., a policy of insurance, with New York Under- 
writers’ Insurance Company, insuring him for a period of one year, beginning 
July 3, 1930, against loss by fire in the sum of $1,000 on the building, $500 on the 
furniture and fixtures, and $1,500 on the household goods and kitchen furniture. 
On the 28th of July, 1930, the building and its contents were destroyed by fire. 
On the presentation to it of his proof of loss, the company denied its liability. 
This action was instituted to recover of it the amount of the policy. In separate 
paragraphs of its answer the company quoted from its policy, and relied upon as 
its defense, the following clauses: 


_ “This entire policy shall be void if the insured has concealed or misrepresented 
in writing or otherwise any material fact or circumstance concerning this insurance 
or the subject thereof.” 

“This entire policy shall be void if the interest of the insured in the property 
be not truly stated. 

“This entire policy shall be void in case of any fraud or false swearing 


the insured, touching any matter relating to this insurance or the subject thereof, 
before or after the loss. 

















820 The Insurance Law Journal, Vol. 80 ‘Apr., 1933 


“This entire policy unless otherwise provided by agreement endorsed thereon 
or added to, shall be void * * * if the subject of insurance be a building not 
owned by the assured in fee simple.” 

[1] The manager of the agency who countersigned and delivered the policy 
to Ray, and his assistant who was present at the time, claim that at that time or 
any previous time, they had no knowledge or information of the fact that the 
building was on leased ground. Ray claims that during the negotiations for and at 
the time of the delivery of the policy to him he imparted to them the fact that 
the building was on leased ground and he gave them the name of its owner. The 
court in his endeavor to submit this issue to the jury gave the following instruc- 
tions: “The court instructs the jury that if you believe from the evidence when 
the plaintiff, Asa Ray purchased the insurance policy herein from the defendant, 
through its agent, McClure, that he failed to state that the building he insured was 
on leased premises, and the defendant did not know or did not have knowledge 
that said building insured was on leased premises, and if you further believe from 
the evidence that if the agent for the defendant company had known said building 
was on leased premises he would not have written the insurance, then the law 
is for the defendant and the jury should so find.” 

In its presentation of the case to this court the company confines its insistence 
to the argument that the judgment should be reversed because of this instruction. 
This instruction did not properly present to the jury the company’s defense pre- 
dicated on that clause of the policy providing that it should be void if the subject 
of the insurance was a building on ground not owned by the insured in fee 
simple. Such provision does not fall within the rule applicable and controlling 
provisions embracing representations or warranties. The parties to the contract 
had the right to include this provision in it. Its inclusion is binding on both the 
company and Ray. French v. Delaware Ins. Co., 167 Ky. 176, 180 S. W. 85; 
Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090; National Union 
Fire Ins. Co. v. Hall, 233 Ky. 337, 25 S.W.(2d) 738; Dixie Fire Ins. Co. v. Greer, 
233 Ky. 334, 25 S.W.(2d) 743; Ohio Valley Fire & Marine Ins. Co. v. Skaggs, 
216 Ky. 535, 287 S. W. 969. 

The contract of insurance on the building and its contents is inseparable under 
the policy of the company. If it is void as to the building because of the insured’s 
want of title, it is void as to the contents. Niagara Fire Ins. Co. v. Layne, and 
Ohio Valley Fire & Marine Ins. Co. v. Skaggs, supra. Under the rule enunciated 
in these cases and the evidence introduced, the jury should have been directed to 
find for the company unless it believed from the evidence that Ray, prior to or 
at the time the policy was delivered to him or during the negotiations with the 
agent of the company for the policy, imparted to the agent knowledge of his title 
by the lease to the ground on which the building was located. Rhode Island 
Underwriters’ Ass’n v. Monarch, 98 Ky. 305, 32 S. W. 959; Mutual Fire Ins. Co. 
of New York v. Hammond, 106 Ky. 386, 50 S. W. 545; London & Lancashire Fire 
Ins. Co. v. Gerteisen, 106 Ky. 815, 51 S. W. 617; Crawford’s Adm’r v. Travelers’ 
Ins. Co. of Hartford, Conn., 124 Ky. 733, 99 S. W. 963, 124 Am. St. Rep. 425; 
Continental Ins. Co. of N. Y. v. Simpson, 220 Ky. 167, 294 S. W. 1048; Wilson v. 
Germania Fire Ins. Co., 140 Ky. 642, 131 S. W. 785. 


[2] The company having allowed its agent, McClure, to solicit the insurance. 
receive and accept the application, countersign and deliver the policy, and collect the 
premium, such agent, while so engaged, if he received from the insured knowledge 
of the status of the insured’s title to the ground on which the building was at the 
time situated, had the power to waive the provisions of the policy relating to the 
insured’s title in fee simple, and to bind the company, notwithstanding such pro- 
vision of the policy. Insurance Company of North America v. Brinkley, 219 Ky. 
44, 292 S. W. 491. 

For the error in the giving of the instruction the judgment is reversed for 
proceedings consistent with this opinion. 





Wilkinson et al. v. Goza 


WILKINSON et al. v. GOZA. No. 30233. 
Supreme Court of Mississippi, Division A. Dec. 12, 1932. 
145 Southern Reporter 91. 
Syllabus by the Court. 
2, INSURANCE. ‘ 


Defendants’ acts in relation to fire policy held to bring them within statutory 
definition of insurance agents, making them personally liable upon policy, where 
insurance companies were unauthorized to do business in state (Code 1930, §§ 
5196, 5197). 

Defendants’ acts in examining or inspecting the risk, transmitting the 

application for insurance, collecting and transmitting the premium, deliver- 
ing the policy, and aiding in an attempted adjustment of the loss, brought 
them within the terms of Code 1930, § 5196, defining an insurance agent, 
and hence within section 5197, providing that an insurance agent shall be 
personally liable on all contracts of insurance unlawfully made by or 
through him, directly or indirectly, in behalf of any company not author- 
ized to do business in the state. 

(For other cases, see Insurance, Dec. Dig. § 25.) 

4, INSURANCE. 

Statute imposing personal liability on policy on agent of insurance company 
unauthorized to do business in state held not unconstitutional as abridging privil- 
ege of contract and depriving agent of defense of agency (Code 1930, § 5197; 
Const. U. S. Amend. 14; Const. Miss. 1890, § 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE. 

In suit on fire policy requiring insured to be unconditional and sole owner of 

property insured, evidence that he was not held insufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from Circuit Court, Clay County; J. I. Sturdivant, Judge. 

Suit by M. A. Goza against W. A. Wilkinson and others, alleged to be a 
copartnership doing business under the name and style of the Houston Insurance 
Agency, and -others. From an adverse judgment, W. A. Wilkinson and others 
appeal. 

Affirmed. 

Thos. L. Haman, of Houston, and Rush Knox, of Jackson, for appellants. 

B. H. Loving and Frank A. Critz, both of West Point, for appellee. 

Cook, J. 

The appellee, M. A. Goza, instituted this suit against the British Islands In- 
surance Company and the Midland General Insurance Company, foreign insurance 
corporations, and W. A. Wilkinson, J. A. Wilkinson, and E. F. White, alleged to 
be a copartnership doing business under the name and style of the Houston In- 
surance Agency, on a fire insurance policy issued by the said insurance companies. 
There was no legal process issued for, or served on, the defendant insurance 
companies, and the cause having proceeded to trial as against the members of the 
alleged copartnership, the court, at the conclusion of the evidence, peremptorily 
instructed the jury to return a verdict for the appellee for the full amount of the 
policy sued on. From that judgment entered in pursuance of this instruction of 
the court this appeal was prosecuted. 

The declaration alleged that the said insurance companies, for a valuable con- 
sideration paid, issued and delivered to the appellee, through the agency of the 
appellants, W. A. Wilkinson, J. A. Wilkinson, and E. F. White, a copartnership 
doing business under the name and style of the Houston Insurance Agency, a 
certain policy of fire insurance covering a residence to the extent of $400 and the 
furniture contained therein to the extent of $200; that while the policy was in 
full force and effect the said residence and furniture were totally destroyed by 
fire; that the said two defendant insurance companies were not, at the time of the 
making, issuance, and delivery of said insurance policy, authorized under the laws 
of the state of Mississippi to do business therein, and that such policy was not 
one authorized by virtue of section 5195, Code 1930, to be written by an insurance 
company not authorized to do business in the state of Mississippi, and that said 
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policy or contract of insurance was made unlawfully through and by the said 
insurance agents, in behalf of said defendant insurance companies; and that, 
therefore, the said insurance agents, through whom said policy was made and 
issued, became and were personally liable thereon to the appellee for the amount 
of the policy. It was further alleged that after the loss of the said property by 
fire the appellee gave due notice of the loss to both the insurance companies and 
the said agents, and complied with all the requirements of the policy in that 
regard, and that payment of the amount of the policy had been refused by both 
the companies and the agents. Judgment was demanded against all the defendants. 

To the declaration the appellants filed a plea of the general issue, and special 
pleas setting up the limitation provided by section 2301, Code 1930, as a bar to the 
suit, which was not filed within one year after the destruction of the insured 
property, and also alleging that the appellants were not, and had never been, 
agents of or for the defendant insurance companies; that the insurance policy sued 
on was not made through or by the appellants, or any one of them, either directly 
or indirectly, for or on behalf of said insurance companies, as agents or other- 
wise; that the interest of appellee in the insured property was other than sole and 
unconditional ownership at the time of the issuance of the policy and at the time 
it was destroyed by fire; and that after the issuance of the policy on January 18, 


1929, the building was not occupied in accordance with the terms of the occu- 
pancy contemplated by the policy. 


To the defensive matter set up by the appellants by way of notice under the 
general issue and special pleas, the appellee filed proper replications. To the special 
plea setting up the limitation provided by section 2301, Code 1930, as a bar to 
the suit, the appellee replied that the suit was not one for a penalty or forfeiture 
within the meaning of that statute, but was a suit on an insurance contract as 
authorized and provided by section 5195, Code 1930. 


The facts as shown by the evidence were substantially as follows: The 
appellee desired insurance on certain farm buildings owned by him, and discussed 
the matter with the appellant E. F. White, who testified that he was at that time 
a field man for the Houston Insurance Agency. Mr. White went to the home of 
the appellee and inspected his residence and saw, if he did not inspect, the other 
residence or building which was afterwards destroyed by fire. Thereafter the 
appellee went to the office of the Houston Insurance Agency and discussed the 
matter of insurance with Mr. White and J. A. Wilkinson, and was informed by 
Wilkinson that they did not represent a company that would write the insurance, 
but that they could furnish him application blanks which might enable him to 
secure the insurance through certain brokers. The application blanks were then 
furnished the appellee and were filled out by an employee of the Houston Insur- 
ance Agency, signed by the appellee, and mailed from the office of said agency. 
The appellee thereupon delivered to White a check for the premium, payable to 
the Houston Insurance Agency, and this check was cashed for the agency by Mr. 
Ww ilkinson. A few days thereafter the Houston Insurance Agency received the 
policy applied for and indorsed thereon, “Paid, January 21, 1929, Houston Insur- 
ance Agency by E. F. White,” and then mailed it to appellee with a letter, signed 


by E. F. White, thanking the appellee for the business and requesting his assist- 
ance in securing other insurance business. 


After the insured property was destroyed by fire, the appellee notified the 
appellants of the loss, and they wrote him as follows: “We received your notice 
about your loss and have notified the company and they will send a man down tu 
inspect same. Not necessary for you to come to Houston. Yours very truly. 
Houston Insurance Agency, E. F. White.” The appellee also received a letter from 
the general agent who countersigned the policy acknowledging receipt of notice 
of the loss and inclosing blanks for proof of loss, a copy of this letter being 
forwarded to the Houston Insurance Agency. The blanks for proof of loss were 


filled out by the appellee and forwarded by registered mail to the said general 
agent. 


It was agreed by the attorneys for the appellants and the appellee that neither 
the defendant insurance companies, nor the general agent representing them, was, 
at the time the policy sued on was written, authorized to do business in the state 
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of Mississippi, as provided by the chapter on Insurance in the Mississippi Code of 
1930 (section 5114 et seq.). 

[1] On behalf of the appellants, and particularly the appellant E. F. White, 
it is contended that the court below erred in excluding certain evidence tending 
to show that White was not a member of the copartnership at the time of his 
acts in connection with the issuance of the policy. It is expressly provided by 
section 1588, Code 1930, that: “It shall not be necessary in any case to prove 
the persons composing a partnership which may be set forth in the pleadings, 
unless the same be specially denied by a plea, verified by the oath of the party 
pleading the same; and this rule shall apply to all pleas and legal proceedings to 
which the same may apply.” In view of the provisions of this section, a partner- 
ship can be denied only by special plea, verified by oath, and none was filed in 
this case; consequently, the court committed no error in excluding evidence in 
denial of the partnership. Hirsch v. Shafer, 66 Miss. 439, 6 So. 229; Walker Bros. 
y. Nix, 115 Miss. 199, 76 So. 143; Id. (Miss.) 76 So. 563. 

The appellants next contend that this suit, which was not filed until more 
than one year had elapsed after the fire, is barred under section 2301, Code 1930, 
providing that: “All actions and suits for any penalty or forfeiture on any 
penal statute, brought by any person to whom the penalty or forfeiture is given, 
in whole or in part, shall be commenced within one year next after the offense 
was committed, and not after.” 


The liability that is sought to be established against the appellants is pre- 
dicated upon section 5197, Code of 1930, which provides that: “An insurance 
agent shall be personally liable on all contracts of insurance unlawfully made by 
or through him, directly or indirectly, for or in behalf of any company not author- 
ized to do business in the state.” 


Section 5196, Code 1930, defining an insurance agent, provides that: “Every 
person who solicits insurance on behalf of any insurance company, or who takes 
or transmits, other than for himself, an application for insurance, or a policy of 
insurance, or who advertises or otherwise gives notice that he will receive or 
transmit the same, or who shall receive or deliver a policy of insurance of any 
such company, or who shall examine or inspect any risk, or receive, collect or 
transmit any premium of insurance, or make or forward a diagram of any build- 
ing, or do or perform any other act or thing in the making or consummation of 
any contract of insurance, for or with any such insurance company, other than 
for himself, or who shall examine into or adjust or aid in adjusting any loss for 
or on behalf of any such insurance company, whether any of such acts shall be 
done at the instance, or request, or by the employment of the insurance company, 
or of, or by any broker or other person, shall be held to be the agent of the 
company for which the act is done or the risk is taken as to all the duties and 
liabilities imposed by law, whatever conditions or stipulations may be contained in 
the policy or contract.” 

[2] The acts done by these insurance agents in examining or inspecting the 
risk, transmitting the application for insurance, collecting and transmitting the 
premium, and delivering the policy, and aiding in an attempted adjustment of the 
loss, clearly bring them within the terms of this statute defining insurance agents, 
and, by virtue of the provisions of this act, they must be held to be the agents 
of the companies issuing the;policy. And since it is admitted that these companies 
were not authorized to do business in this state, section 5197, Code 1930, fixes a 
personal liability upon them on the contract of insurance so unlawfully made by 
or through them, which must be met, unless it can be avoided upon some one of 
the grounds of defense pleaded. 

[3] In an attempted avoidance of this statutory liability, the first contention 
of the appellants is that the liability sought to be imposed by this statute is penal, 
and therefore is barred by section 2301, Code 1930, which requires all actions and 
suits for the recovery of a penalty to be brought within one year after the cause 
of action accrues. As said by this court in the case of Cain v. State, 103 Miss. 
701, 60 So. 731, it is the policy of this state, as manifested by its statutory en- 
actments, to prohibit wildcat insurance companies, or companies not complying with 
our laws, from doing business in this state both for the protection of the citizens 
of the state and the insurance companies authorized to do business in the state. 
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In pursuance of this policy there was enacted section 1006, Code 1930, which is 
strictly a penal statute, making it a misdemeanor punishable by fine and im- 
prisonment for any person to do or perform any act which would, under section 
5196, constitute him the agent of any insurance company not authorized to do 
business in the state. Section 5197 is, however, intended for the protection of the 
individual citizen who may contract for insurance through any such agent of a 
company not authorized to do business in this state. While this statute may be 
penal in the sense that it must be strictly construed, it is remedial as respects 
the insured who has been led by the unlawful act of such agent to make a contract 
with a foreign insurance company not authorized to do business in this state. The 
personal liability imposed by this statute upon the agent who acted unlawfully in 
procuring the execution of the contract is in the nature of that of a surety, and 
is designed not only to prevent the execution of such unauthorized contracts, but 
to protect the insured against loss occasioned by the unlawful acts of the agent 
of the insurer. In the case of Metzger v. Joseph, 111 Miss. 385, 71 So. 645, the 
court had under consideration the personal liability of bank directors, as imposed 
by statute, for the illegal payment of dividends, and held that such liability was 
not a penal one, such as is embraced within the terms of the statute providing 
a limitation of one year for the recovery of penalties. We think that case is 
decisive of the point presented in the case at bar, and in support of this view we 
again call attention to, and cite the language of, the Supreme Court of the United 
States in the case of Huntington v. Attrill, 146 U. S. 657, 13 S. Ct. 224, 36 L. Ed. 
1123, which is cited and quoted from in the Metzger Case, supra. 

[4] The appellants further suggest that to hold that the liability imposed by 
this statute is not penal, as respects the rights of the insured thereunder, would 
render it violative of the Fourteenth Amendment of the Constitution of the 
United States and section 14 of the state Constitution of 1890; but their contention 
in this regard seems to be limited to the view that it abridges the privilege of 
contract and deprives the agent of the defense that he was acting solely as the 
agent of the insured. No authority is cited which supports the view that this act 
is unconstitutional, and upon reason we see no ground to so hold. 

[5] The policy provides that it shall be void if the interest of the insured be 
other than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple, and the appellants 
contend that the evidence shows that the insured was not the sole and unconditional 
owner of the insured property, or at least that the evidence on that point raised 
an issue of fact to be decided by the jury. It has been repeatedly held by this 
court that the clause of insurance policies in reference to sole and unconditional 
ownership of the insured property has to do, “not with nice questions of title, to 
be precisely determined, but with beneficial, practical and equitable ownership,” 
and that it was competent for the insured to testify that he was the sole and 
exclusive owner of the insured property. Groce v. Phoenix Ins. Co., 94 Miss. 201, 
48 So. 298, 22 L. R. A. (N. S.) 732, and authorities there cited. The appellee 
herein testified that he was the sole and exclusive owner of the insured building 
and the land on which it was situated, and detailed the manner by which he 
acquired the title. He also testified that he had been in the actual, open, con- 
tinuous, adverse possession of the land for more than eighteen years. In support 
of their plea setting up as a defense that the insured was not the sole and un- 
conditional owner of the insured property, the appellants offered the will of 
appellee’s father, which was probated in Clay county more than forty years ago, 
and which purported to devise to the testator’s children certain lands therein 
described by governmental subdivisions, and an effort was made to show that 
certain of these devisees had died in the state of Texas leaving descendants which 
might have an interest in the land upon which said building was located. This 
testimony was too indefinite to raise an issue of fact as to the ownership of the 
tract of land upon which the insured building was located, a particular description 
of which nowhere appears in this record. We do not think there is any reversible 
ed this record, and, therefore, the judgment of the court below will be 
affirmed. 


Affirmed. 





OM i ak I. Ee ee 


Hartford Fire Ins. Co. v. Williams et al. 


HARTFORD FIRE INS. CO. v. WILLIAMS et al. No. 30304. 
Supreme Court of Mississippi, Division B. Jan. 2, 1933. 
145 Southern Reporter 94. 
Syllabus by the Court. 
1. INSURANCE. 

Amount of fire insurance fixed by valued policy became payable on establish- 
ment of total loss. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

3, INSURANCE. 

Agent’s knowledge acquired while acting for purpose for which he is em- 
ployed is insurer’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

INSURANCE. 

Where insured farm products and tools destroyed were subject to valuation 
of three-fourths of value, verdict finding $400 as reasonable market value thereof 
required judgment as to such items for only $300. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by R. F. Williams and others against the Hartford Fire Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed with remittitur. 

Welch & Cooper, of Laurel, and Watkins, Watkins & Eager, of Jackson, for 
appellant. 

Collins & Collins, of Laurel, for appellees. 

ETHRIDGE, P. J. 

R. F. Williams, appellee, took out a farm policy with the Hartford Fire In- 
surance Company for $800 on his dwelling; $200 on household and kitchen furni- 
ture; $400 on barn and sheds ; $150 on grain and seeds of all kinds; $50 on hay, 
straw, and fodder; and $200 on farm machinery and implements. 

The agent of the Hartford Fire Insurance Company took an application for 
insurance from Williams, and wrote down Williams’ answers to questions in the 
application. The agent then mailed the application to the Atlanta office of said 
company and the policy was issued and sent to the agent at Laurel, Miss., who 
delivered it to Williams. 

The property insured was destroyed by fire and this suit was brought to re- 
cover the amount of the insurance. The defendant, Hartford Fire Insurance 
Company, filed the plea of general issue, and certain special pleas, alleging in one 
that Williams should not have or recover anything on the policy for breaches of 
certain warranties contained in the application and in the policy. Among othe 
ihings, the policy contains the following provision: “In consideration of the stip- 
ulations herein named and of $40.85 * * * and the warranties made in the assured’s 
appiication for indemnity in said company does insure, etc.” That said policy 
further provides as follows, to wit: “This insurance is based upon the statements 
contained in the assured’s application and diagram of even number herewith in 
the company’s Southern Farm Department office of Atlanta, Georgia, each and 
every statement of which is hereby specifically made a warranty and a part here- 
of, and it is agreed that this entire policy shall be void if the assured has con- 
cealed or misrepresented in writing or otherwise any material fact or circumstance 
concerning this insurance or the subject thereof, or if the interest of the assure: 
in the property be not truly stated herein, or in case of any fraud or false swear- 
ing by the assured touching any matter relating to this insurance or subject 
thereof, whether before or after a loss.” 

The applic: ation for the insurance, among other things, contains the follow- 
ing: “The foregoing is my own agreement and statement, and is a correct des- 
cription of the property on which indemnity is asked, and I hereby agree that in- 
surance shall be predicated on such statement, agreement and description, if this 
application is approved, and that the foregoing shall be deemed and taken to be 
promissory warranties running during the entire life of said policy.” The follow- 
ing question was asked, “No. 11. Have you suffered loss by fire? If so, complete 
answers to questions on reverse side of application.” Answer, “Yes.” On. the 
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reverse side of said application appeared the complete answers to the above ques- 
tion: “Time of fire 11 A. M. Year 1927-28. Month October. Cause of fire, 
caught from stove flue. Kind of property destroyed or damaged—Dwg & Furni- 
ture. Where was property located. Here. Amount of loss or damage sustained. 
$3,000.00. Amount of insurance, if any, on property, $1,500.00. Name of Com- 
pany, The Citizens’ Ins. Co. Was loss paid and if so, how much. Yes, $1,500.00. 
Was settlement satisfactory? Yes.” 

It appeared from the evidence that Williams had arranged with a bank in 
Laurel for a loan to be secured by a deed of trust on the property here involved, 
the note to be indorsed by Williams’ brother, and, if this loan was effected, that 
the deed of trust held by the Citizens’ State Bank at Heidelberg, Miss., for $411, 
would be paid off. But, for some reason, Williams’ brother finally declined to 
sign the note, and the bank loaned Williams only $365, from which loan the land 
was redeemed from the tax, sale of the property. It also appeared in the evidence 
that there was a judgment on the judgment roll against Williams, but this judg- 
ment was reversed by the Supreme Court, and the costs taxed against the plain- 
tiff in the judgment. So, in fact, the judgment was no debt or lien against the 
property involved. ; 

The policy was payable, in case of loss, to the bank at Laurel, Miss., as its 
interest might appear. 

The case was submitted to the jury, and, on the first trial, the jury returned 
a verdict for $1,031.08 reciting that $334.19 should be deducted from that amount 
for the Commercial National Bank of Laurel, Miss. The evidence showed that 
the contents of the barn, seed, grain, and farm implements were valued at $485, 
according to the estimate of the plaintiff's witnesses. The verdict and judgment 
on the first trial was set aside on motion as to all except the amount due the bank. 

The jury’s verdict in the second trial was only as to the amount of damages, 
and reads as follows: “We, the jury, find for the plaintiff in the sum of $1,400.00 
insured value of house, barn, household and kitchen furniture as provided in pol- 
icy, plus $400.00, being a reasonable market value of farm products and tools, less 
$163.40 unpaid premium.” Judgment was entered for this amount by the court 

The court instructed the jury on the last trial in reference to the contents of 
the barn and the value of tools, implements, etc., as follows: “The court instructs 
the jury for the plaintiff that, in computing any sum you may find as being the 
reasonable market value of any farm products and farm tools destroyed in said 
fire, you must find the amount due under said policy by getting 34 of said market 
values so found, if any, not to exceed $150.00 for grain, $50.00 for hay and fodder, 
and $200.00 for farm tools, nor over $400.00 for all.” 

[1, 2] The appellant complains that the court erred in setting aside the verdict 
in the first trial on the application of Williams, the plaintiff there. 

The insurance on the house, furniture, and barn came under the provisions 
of our valued policy law, and, as there was a total loss, the amount of the insur- 
ance as fixed by the policy on them became due and payable on the establishment 
of the loss, and the verdict of the jury was not in accordance with the proof in 
the case. In other words, it was contrary to the evidence, and the court commit- 
ted no error in this regard. 


It is argued also that the court erred in setting aside the verdict in the first 
trial because the proof showed that there was a breach of the warranties in the 
application for the insurance, and also that the defendant should have had a per- 
emptory instruction in the first trial, as well as in the last trial, because of such 
breach of warranties. 

There was a radical conflict in the evidence between the assured and the in- 


surance agent who filled out the application, as to what was disclosed to the agent 
at that time. 


It is also argued that the agent who took the application was not the agent 
of the company for the purpose of procuring applications and issuing policies, 
and the company had a right to rely upon the statements alone contained in the 
application for insurance, and the application recited that it contained all the per- 
tinent facts and was signed by the assured. 

[3] An agent, under our statute, is the agent of the company for the purpose 
for which he is employed, and as to what he is authorized to do, and his knowl- 
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edge, acquired while so acting, is the knowledge of the company as to all such 
matters. 

The agent testified that he was agent of the company for the purpose of so- 
liciting insurance and sending in applications to the company, and he admitted that 
he filled out the answers contained in the application, and also that he delivered 
the policy, and that it was a part of his business, as agent of the company, to de- 
jiver policies of insurance issued by the Atlanta office. 

The testimony in the record brings this case squarely within the holding of 
this court in the case of Hartford Fire Insurance Company v. Clark, 154 Miss. 
418, 122 So. 551, 559, and the more recent case of Home Insurance Company vy. 
G. M. Thornhill, 144 So. 861, decided December 12, 1932. 

[4] It was the function of the jury to decide the truth of statements made 
in the evidence pertinent to the issue, and we are bound by their finding as to 
conflicts in the evidence. 

[5, 6] We are of the opinion, however, that the court should not have entered 
judgment for that part of the last verdict of the jury for $400 for the grain, hay 
farm tools, etc., but should have entered a judgment for $300. That part of the 
property destroyed was subject to a valuation of three-fourths of the value, $400, 
and we think the language of the verdict is too plain to admit of any legal doubt 
as to its meaning. 

The value of this property, as estimated by the witnesses, was $485. Three- 
fourths of that value was destroyed. The judgment could have been corrected 
on the face of the record, and can be so corrected here, and will be to the extent 
of reducing the judgment from $400 to $300. 

On account of this error, the court will apportion the costs of the appeal so 
as to tax the appellee with one-tenth thereof. 

Affirmed with remittitur. 


NICHOLSON v. BANKERS’ & SHIPPERS’ INS. CO. No. 30168. 
Supreme Court of Mississippi, Division B. Jan. 16, 1933. 
145 Southern Reporter 349. 
Syllabus by the Court. 

1. INSURANCE. 

Evidence sustained finding that cypress shingle roof destroyed had deteriorated 
75 per cent. in value; hence judgment for 25 per cent. of approximate cost of 
replacing roof with similar material was authorized. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Suit by Mrs. M. L. Nicholson against the Bankers’ & Shippers’ Insurance 
Company. From the judgment, Mrs. M. L. Nicholson appeals, and the Bankers’ 
& Shippers’ Insurance Company cross appeals. 

Affirmed on direct and cross appeal. 

Dabney & Dabney, of Vicksburg, for appellant. 

Watkins, Watkins & Eager, of Jackson, and Chaney & Culkin, of Vicksburg, 
for appellee. 

GrirFitH, J. 


[1] We have carefully examined and considered the authorities relied on by 
both sides, and are not convinced that any material error of law was committed 
by the trial court, substantially prejudicial to either of the parties. And as to 
the facts, the case having been tried by the judge without a jury, it is not shown 
that the findings are not supported by sufficient evidence or that the judgment is 
manifestly wrong as being against the great or overwhelming weight of the evi- 
dence. On the contrary, we think the amount of the judgment is substantially 
correct, and this may be worked out on more than one method of calculation. 
For instance, the testimony shows that the roof, which was partially destroyed, 
was more than fifty years old, and that it had deteriorated in value to the extent 
of 75 per cent. Appellant’s own evidence shows that to replace this roof in its 
entirety with asbestos shingles, the nearest available material that would corres- 
pond in durability and value with the original cypress shingles used in the roof 
would cost $2,056.15. Applying to this a reduction equivalent to the deterioration 
above mentioned would give a recoverable valuation of $514.04; and adding to 
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this appellant’s estimate for the interior repairs $1,534.93, makes a total of 
$2,048.97. The judgment of the court was for $2,057.78, or a difference of less 
than $10. And in this appellant has the advantage, to wit, that the asbestos shingle 
replacement would furnish a roof superior to that of a new cypress shingle roof 
even if the grade and character of cypress shingle equal to the original shingles 
used could now be procured, because in the asbestos shingles, besides its durability, 
there is the valuable quality of immunity from fire, not possessed by the cypress 
shingle. 

[2] We do not pursue the facts or other calculations leading to similar ap- 
proximate results. We would probably have affirmed this judgment without a 
written opinion except for the fact that throughout this rather voluminous record 
there is a constant recurrence of exceptions to the rulings of the court, and these 
are all noted in full in the transcript, and there is a repetition of these exceptions 
brought forward into the briefs. We mention this, not so much because the record 
and briefs in this particular case are remarkable as regards the feature mentioned, 
but because many, if not most, of the records coming here from all parts of the 
state contain to a considerable measure the same useless and illegal material, to 
the substantial enlargement of the transcripts, adding unlawfully to the costs. By 
section 724, Code 1930, it is expressly and clearly provided: “And in such a trial, 
provided objections are duly made and noted, no exceptions need be taken, either 
for the purpose of appeal or otherwise, or if taken shall not be noted, to any 
ruling or decision of the court, and this provision shall include the rulings of a 
court on objections to testimony.” 

Exceptions to the rulings of the court were never required or recognized in 
chancery. This was because there everything stood on a written record, including 
the testimony, which was taken by depositions. But in courts of law, before the 
days of the court reporter, or “official stenographer,” as he was once called, when 
the testimony and other steps in the trial other than the pleadings were oral and 
were not taken down in shorthand, and thence transcribed, the record for appeai 
had to be made up by bills of exception written out from memory and authen- 
ticated by the trial judge also from memory. Thus there arose the rule that to 
charge the judge’s mind with the objection and that the party intended to rely 
on it, the party must take and state an exception, and this rule gradually extended 
to all adverse rulings in the course of a trial at law. 


But now since by our new Code the parties are entitled to the services of a 
court reporter and cannot be put to trial without the attendance of the reporter. 
section 724, Code 1930, and since by the same section of the statutes it is made 
competent and effectual for the purposes of appeal and all otherwise in and by 
means of the court reporter’s shorthand notes to make of the record every part 
of the proceedings arising and done during the trial from the opening to the 
conclusion thereof, including all objections to testimony and the rulings thereon, 
the necessity and occasion for the taking of exceptions and the noting thereof 
has as fully disappeared as if the case were in chancery, and the statute has now 
simply recognized that fact and has abolished the exception and the noting thereof 
when the trial is attended by a court reporter. Being no longer of any service, the 
statute provided that these exceptions need not be made, or if made shall not be 
noted—this in the interest of expedition and economy in court trials and in the 
making up of records for appeal, and to shorten these records by the elimination 
of this wholly useless feature. 

Strange to say, however, and although the present Code containing the express 
provisions above mentioned has been in effect for more than two years, the trial 
judges are still being belabored by exceptions taken, and the records in many, 1 
not most, of the districts still contain these exceptions written out into the 
transcript, although, as stated, the statute expressly enacts that these exceptions 
need not be taken and, if taken, shall not be noted. The statute further provides 
so as to make the matter clearer, if possible, by repetition: “Exceptions and bills 
of exception shall be necessary only when it is desired to reserve exceptions to 
some ruling or decision of the court which would not otherwise appear of record.” 

We know of no effective way by which we can prevent the trial judges from 
continuing to permit the perpetration of this outlawed feature in the trial of 
cases; but we can impose an effective discipline upon court reporters in the dis- 
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allowance of the cost of their transcripts when they shall hereafter Persist in 

enlarging the transcripts by the inclusion of these unnecessary exceptions, con- 

trary to the express command of the statute. We are, therefore, now calling dis- 

tinct attention to this matter in the hope that the occasion for action on our part, 

in the manner mentioned, will disappear in the course of a reasonably short time. 
Affirmed on direct and cross appeal. 


COOK v. HARTFORD FIRE INS. CO. No. 13545. 
Supreme Court of South Carolina. Dec. 29, 1932. 
167 Southeastern Reporter 148. 
INSURANCE. 
Insured accepting and retaining payment in settlement of fire loss could not 
recover balance under policy without offering to return such payment. 

It appeared that fire policy in question provided that insurer should 
not be liable for loss occurring while dwelling house was unoccupied be- 
yond period of ten days, that issue arose between insured and adjuster 
respecting vacancy of house at time of fire, and that this issue was settled 
by payment to insured and acceptance by her of two-thirds of amount 
named in policy. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Common Pleas Circuit Court of Sumter County; W. H. Town- 
send, Judge. 

Action by Mrs. G. R. Cook against the Hartford Fire Insurance Company. 
From a judgment on a directed verdict for defendant, plaintiff appeals. 

Appeal dismissed, and judgment affirmed. 

L. D. Jennings, of Sumter, for appellant. 

Jos. L. Nettles, of Columbia, and Shepard K. Nash, of Sumter, for respond- 
ent. 

BonHAM, J. 

Appellant was the owner of a dwelling house on a farm in Sumter county. 
S. C., which house was insured in the defendant company for the sum of $600. 
A part of the farm land was rented, but the house was unoccupied by any tenant. 
Appellant alleges that she had arranged with the person who rented her land 
to have one of his sons sleep in the vacant house at night. 

The house was burned. When the adjuster of the insurance company went 
to the scene of the fire, he testifies that he discovered that the house had not beer 
occupied for several months. A provision of the policy was that the company 
should not be liable for loss or damage occurring while the building was vacant 
or unoccupied beyond a period of ten days. An issue arose between the adjuster 
and appellant over this matter of the vacancy of the house, which was settled by 
the payment by the company to the appellant and the acceptance by her of the 
sum of $400, in settlement of the loss. This sum the appellant retains. 

Thereafter the appellant brought this action to recover $200, the balance of 
the amount named in the policy of insurance and punitive damages alleging that 
the adjuster defrauded her and induced her to accept the $400 by telling her that, 
if she did not accept that amount, she would not get anything. She asks judg- 
ment for actual and punitive damages in the sum of $2,950. 

\Vhen the evidence was all in, Judge Townsend directed a verdict for de- 
fendant on the ground that there was no evidence of actionable fraud on the part 
of defendant; that plaintiff had not returned nor offered to return the $400 which 
plaintiff had accepted in settlement of the loss under the policy. 

It is elementary law that, if one would repudiate a contract, he must return 
or offer to return the consideration which he accepted in making the contract. 
This has not been done. 

We find no error. The appeal is dismissed, and the judgment is affirmed. 

Blease, C. J., Carter, J., and M. M. Mann and G. Dewey Oxner, Circuit 
Judges, concur. 
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PHGNIX MUT. LIFE INS. CO. v. GREENE COUNTY FARMERS’ 
MUT. FIRE INS. CO. 


Supreme Court of Tennessee. Nov. 26, 1932. 
54 Southwestern Reporter (2d) 971. 
1. INSURANCE. 

Mortgage clause, construed as whole, held to provide that no act or neglect 
of owner, increasing hazard, should invalidate insurance as to mortgagee (Code 
1932, § 6175). 

Mortgage clause attached to fire policy provided that it should not 

be invalidated as to interest of mortgagee by any increase of hazard, and 

also that insurance should not be invalidated by any act or neglect of 

mortgagor or owner of insured property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Mortgage clause that no act of insured increasing hazard would invalidate 
insurance as to mortgagee was inconsistent with policy provision that property 
was not insured while unoccupied; hence mortgagee could recover, although 
dwelling was unoccupied when fire occurred (Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Error to Circuit Court, Greene County; H. T. Campbell, Judge. 

Action by the Phcenix Mutual Life Insurance Company against the Greene 
County Farmers’ Mutual Fire Insurance Company. Judgment for defendant, and 
plaintiff brings error. 

Judgment rendered. 

Swingle & Hardin, of Greeneville, for plaintiff in error. 

Susong, Susong & Parvin, of Greeneville, for defendant in error. 

Swiccart, J. 

This is a suit on a contract of fire insurance, issued to the owner of the 
property insured, and containing an attached clause for the benefit of the plain- 
tiff as mortgagee of the insured premises. The suit is by the mortgagee. 

The insuring clause of the contract of insurance binds the fire insurance com- 
pany to pay to the insured “all damages to the property described below by fire, 
lightning, or windstorm of any description, except wind damages to the above- 
described roll roofing, and when the property is unoccupied at time of loss by 
fire, wind, or lightning.” 

The property insured is described as a “frame dwelling,” and was insured for 
$200. 

The mortgage clause attached to the insurance contract is captioned, “Nation- 
al Board Standard Mortgage Clause,” and contains provisions in substantial ac- 
cord with those prescribed for such contracts by section 6175 of the Code of 
Tennessee. The particular provision material here is: “This policy, as to the 
interest therein of the said payee, as mortgagee (or trustee) only, shall not be in- 
validated by any act or neglect of the mortgagor or owner of the within des- 
cribed property, * * nor by any increase of hazard.” 

Material facts, stipulated by the parties are that the dwelling house was wholly 
destroyed by fire on a morning two or three days after it had been vacated by 
the owner’s tenant; that on the day before the fire the owner had worked some 
tobacco in the house, kindling a fire in the fireplace to heat the room; that on the 
morning of the fire the owner had rekindled the fire, preparatory to having the 
house cleaned “for another party whom he expected to move into the house”: 
that within ten or twelve minutes after he left the house, going to his own dwell- 
ing one hundred yards away, he discovered the building was on fire. 

On these facts the circuit court ruled that the property was unoccupied at the 
time of the loss by fire, and that under the terms of the contract the insurer is not 
liable for the loss. Assignments of error by the mortgagee, plaintiff, are that the 
property was not unoccupied in the sense of the contract, during the short inter- 
val between tenants, and that, if unoccupied, the property was nevertheless cover- 


ed by the insurance to the extent of the mortgagee’s interest, under the terms of 
the mortgage clause. 





Fire] Phoenix Mut. Life Ins. Co. v. Greene County Farmers’ Mut. 831 
Fire Ins. Co. 


The insurer contends that the language of the contract does not create a for- 
jeiture of the insurance because of its unoccupied condition, but that the parties 
agreed that the insurance should only be in force while the property was occupied. 
As expressed in the text of Couch on Insurance, vol. 4, § 969, the clause, worded 
as in this contract, is neither a condition nor a warranty, but simply causes 2 
“suspension” of the insurance during the time the property is unoccupied. It is 
then insisted that the purpose of the mortgage clause is to protect the mortgagee 
against acts of the insured which as to him would invalidate or avoid the insur- 
ance, as in the case of a forfeiture. 

In Laurenzi v. Insurance Co., 131 Tenn. 644, 655, 176 S. W. 1022, 1024, this 
court expressly disapproved the view “that the contract in favor of the mortgagee 
is dormant until that of the owner of the property is rendered void by some act 
or neglect of such owner.” The view of the mortgage clause, approved as the 
more reasonable and supported by the weight of authority, was stated to be as 
follows: “That view is that the contract evidenced by, the rider is a separate and 
distinct one with the mortgagee, designed for his protection, and in operation 
from the date of its execution; that, in so far as the policy or contract with the 
mortgagor is in harmony therewith, it is to be referred to, to supplement and com- 
plete the terms of the mortgagee’s contract, and, in so far as the policy is out of 
harmony with rider, such adverse provisions are to be disregarded; and, further, 
that under such a contract the security of the mortgagee cannot be invalidated, 
either in whole or in part, by any act or neglect of the mortgagor, either prior or 
subsequent to the execution of such contract with the mortgagee.” 

[1] The statute above cited, section 6175 of the Code of Tennessee (1932) 
provides that a contract of fire insurance, made payable to a mortgagee as his in- 
terest may appear, shall not be invalidated as to him by “occupation of the prem- 
ises for purposes more hazardous than are permitted by such policy.” The con- 
tract in suit contains language broader than the statutory provision, for it is stip- 
ulated in the contract, without limitation to mere change of occupation, that it 
shall not be invalidated as to the interest of the mortgagee by “any increase of 
hazard.” 

The mortgagee has not grounded its case on the provision that the insurance 


shall not be invalidated as to it by any increase of hazard, but this broad lang- 
uage cannot be overlooked in construing and giving effect to the clause relied 


‘ 


upon, that the insurance “shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property.” The clause as a whole, quoted 
hereinabove, can mean no less than that no act or neglect of the owner, which 
may increase the hazard, shall invalidate the insurance as to the mortgagee. 

State v. McDonald, 117 Me. 474, 104 A. 849, gave effect to a similar mortgage 
clause as saving a contract of fire insurance from enforcement of a condition of 
the principal contract, that it should be void if the property should remain wnoc- 
cupied. We have been cited to no other case dealing with the particular point, 
but this ruling clearly gives effect to the primary purpose and object of the con- 
tract expressed in the mortgage clause, “to furnish to the mortgagee a reliable 
security in a definite sum free from any interference on the part of the mortgagor 
which would, to any extent, invalidate or make less adequate that security.” Lau- 
renzi v. Insurance Co., supra, at page 661 of 131 Tenn., 176 S. W. 1022, 1026. 

[2] We conclude that the mortgage clause of the contract is inconsistent with 
and repugnant to the provision of the policy that the property should not be in- 
sured while unoccupied, and that the former provision expresses the true contract 
between the insurer and the mortgagee which, following the authorities cited, 
must be enforced by judgment here in favor of the mortgagee. We therefore 
find it unnecessary to consider whether the temporary vacancy of the dwelling 
house shown in the stipulation of facts would have invalidated the insurance in 
favor of the owner. 

[3] It is stipulated that the property, insured for $200, was worth that sum, 
and that it was entirely destroyed by fire. Judgment will be rendered here for 
plaintiff in error for that amount, with costs. Neither the warrant nor the as- 
signments of error ask for interest, and therefore none will be included. 
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RELIANCE INS. CO. v. BOWEN. No. 3916. 
Court of Civil Appeals of Texas. Amarillo. Nov. 23, 1932. 
54 Southwestern Reporter (2d) 597. 
1. INSURANCE. 


Appraisers’ award, which failed to state sound value of property in accord- 
ance with fire policy which required finding of both sound value and damages, 
held not binding. 

“Sound value” of the property is the cash value, making an allowance 
for depreciation due to use at and immediately preceding the time of the 
fire. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Error from Collingsworth County Court; Edward Brown, Judge. 

Suit by Bob Bowen against the Reliance Insurance Company. To review 2 
judgment in favor of plaintiff, defendant brings error. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error 

Cocke & Cocke, of Wellington, for defendant in error. 

Jackson, J. 

This suit was instituted in the county court of Collingsworth county by the 
defendant in error, Bob Bowen, hereinafter called appellee, against the plaintiff 
in error, Reliance Insurance Company, hereinafter called appellant, to recover the 
sum of $500 on a fire insurance policy issued by appellant to appellee, insuring 
certain household goods, wearing apparel, and furniture alleged to have been 
damaged and destroyed by fire. 

The appellant answered by general demurrer and general denial, and pleaded 
that its policy contained a provision to the effect that, in the event of a disagree- 
ment as to the amount of the loss, the claim should be submitted to appraisers on 
the demand of either party; that a disagreement arose, an appraisal was demanded, 
an appraisal agreement was entered into, appraisers were appointed, and an award 
was made fixing the amount of loss and damage at $163.25; that under the pro- 
visions of the policy the award so made was binding; and that appellant had 
tendered appellee said sum and made tender thereof into court. 

By supplemental petition, the appellee admitted the disagreement as to the 
amount of the loss, entering into an appraisal agreement and the selection of 
appraisers. He pleaded, however, that the award was not binding, first, because 
the appraisers had not found sound values; second, because the appraisers had 
not furnished him with any written award; and, third, that they had heard no 
evidence as to the value of the property. 

In response to special issues submitted by the court, the jury found that the 
furniture and property covered by the policy was damaged by fire and the amount 
of the damage thereto was the sum of $400. On these findings judgment was 
rendered that the appellee have and recover from the appellant the sum of $400 
with his costs and interest, from which judgment this appeal is prosecuted. 

The appellant presents as error the action of the trial court in holding that 
the award of the appraisers was not binding and in excluding it from the con- 
sideration of the jury on appellee’s objection thereto. 

The policy provided: “In the event of a disagreement as to the amount of 
loss, the same shall as above provided be ascertained by two competent and dis- 
interested appraisers, the assured and this company selecting one and the two so 
chosen shall first select a competent and disinterested umpire. The appraisers 
together shall then estimate and appraise the loss, stating separately sound value 
and damages and failing to agree shall submit their difference to the umpire and 
the award in writing of any two shall determine the amount of loss.” 


Appraisers were appointed in compliance with this provision and made the 
following award: 


“We the undersigned pursuant to the within appointment do hereby certify 
that we have truly and conscientiously performed the duties assigned to us in 
accordance with the foregoing stipulations and have appraised and determined the 
actual cash value of said property on the 6th of July, 1931, and the actual loss 


and damage thereto by the fire which occurred on that date, to be as follows, 
to-wit: 
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“Sound value $————. 

“Loss and damage $163.25. 

“Total amount of award $163.25.” 

[1] “The terms of submission to appraisers, referees, or arbitrators, if they 
are lawful and properly within the policy requirements, must at least be substan- 
tially complied with, in order to render any award made by them binding, since 
such terms determine the extent and limits of the powers and authority conferred 
upon them, and if the award shows especially upon its face, an exceeding of 
authority, or a failure to act in a vital particular, or fails to conform to such 
requirements as to the matters submitted, it will not be sustained. So, an award 
will not be sustained where the arbitrators refused to find or appraise the ‘sound 
yale’ as it was before the fire, for which purpose the submission was made; and 
in such case the insurer cannot successfully insist that insured must have a valid 
award made before bringing suit.” 7 Cyclopedia of Insurance Law (Couch) 5664, 
§ 1618. 

In American Annotated Cases, 1916A, page 345, under note, “Necessity that 
Arbitrators Determine all Matters Submitted to Arbitration,” the editor says: “It is 
well settled that where parties refer their differences to arbitration, it is the 
duty of the arbitrators to pass on the whole subject in controversy, and if they 
do not dispose of the whole matter comprehended in the submission, and there 
remains some further act to be done or inquiry to be made in order that the 
award shall be final, it is void and will be set aside.” 

This is supported by the citations of decisions from numerous jurisdictions. 

In Mason v. Fire Ass’n of Philadelphia, 23 S. D. 431, 122 N. W. 423, 427, the 
Supreme Court of South Dakota said: “It further appears, by an examination of 
the agreement for the submission to the appraisers, that they were appointed to 
appraise and estimate ‘the sound value and loss’ upon the property damaged and 
destroved by the fire, and that the term ‘sound value and loss’ is repeated some 
three times in the submmission. In the award, however, the appraisers find as 
follows: ‘To the parties in interest: We have carefully examined the premises and 
remains of the property hereinbefore specified in accordance with the foregoing 
appointment, and have determined the loss and damage to be $638. Witness our 
hands at Sioux .City this 28th day of July, 1906. A. N. Hadley, S. E. Brookman, 
Appraisers.’ It will thus be seen that no statement is made therein that they had 
appraised the ‘sound value’ of the property. Sound value of the property is defined 
to be ‘the cash value, making an allowance for depreciation due to use, etc., at 
and immediately preceding the time of the fire.’ Continental Ins. Co. v. Garrett, 
supra [(C. C. A.) 125 F. 589]. This definition is plainly implied by the paragraphs 
contained in the submission. In the case at bar the court finds that the award is 
not in accordance with the submission, because the ‘sound value’ has not beeen 
estimated or appraised. In the case last above referred to it was held that this 
failure to find ‘the sound value’ of the property was a fatal defect in the award. 
And that learned court further held that failure to give notice to the parties of 
the time and place of the appraisal, so as to permit the introduction of evidence, 
rendered the award void. The triai court was clearly right, therefore, in holding 
the award void, and vacating and setting aside the same.” 

To the same effect is the holding in Coffin v. German Fire Ins. Co., 142 Mo. 
App. 295, 126 S. W. 253. The same principle is announced in 26 C. J. 423, § 559. 

The Texas courts have approved this principle in the following cases: Ameri- 
can Fire Ins. Co. of New York v. Bell, 33 Tex. Civ. App. 11, 75 S. W. 319: 
Security Insurance Co. v. Kelly (Tex. Civ. App.) 196 S. W. 874, 875: Great 
American Insurance Co. v. Marbury (Tex. Civ. App.) 297 S. W. 584; Fortune 
et al. v. Killebrew, 86 Tex. 172, 23 S. W. 976. 

This assignment is overruled. 


[2] The appellant challenges as error the action of the court in admitting the 
testimony of appellee on the value of certain articles of furniture immediately 
before and immediately after the fire, over its objection that he failed to qualify 
on any kind or character of values and the testimony offered did not tend to prove 
the proper measure of damages. 


The record discloses that the appellee was permitted to testify that a duofold 
was damaged in the fire; that he knew what it cost him, and that such cost was 
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$50, and that its value was $50; that after the fire he did not know what the soung 
value was, but that it did not have any value. 

The record shows that appellee had owned the property for approximately ten 
years, but does not reveal whether or not the furniture had a market value or 4 
reasonable or intrinsic value. 

Over similar objections, the appellee was permitted to testify as to the worth 
and value of numerous other articles which he claimed had been damaged without 
showing such qualifications as would entitle him to express an opinion as to the 
values. 

“The kind or character of the value referred to in the rule fixing the measure 
of damages in actions resulting from the loss, destruction or injury of corporal 
property will depend upon the circumstances of the case. If the property lost 
destroyed or injured has a market value, such value is the vlaue contemplated by 
the rule; if it has not, the contemplated value is its actual, reasonable, or in- 
trinsic worth. If the property has neither a market value nor an actual, reasonabie 
or intrinsic value, the proper measure of damages is its value to the owner—that 
is, the actual monetary loss sustained by him. While this rule is particularly 
applicable in cases wherein the property is irreplacable, it appears to have been 
extended far enough to include such property as used household goods and the 
like. 

“From these rules it is clear that a witness offered to prove the damages jn 
any such suit must qualify himself on the question of value.” 19 Tex. Jur. 188 § 
123. 

The admission of this testimony was error. 

The judgment is therefore reversed, and the cause remanded. 


BARDWELL et al. v. COMMERCIAL UNION ASSUR. CO., Limited. 
Supreme Court of Vermont. Essex. Jan. 4, 1933. 
163 Atlantic Reporter 633. 
2. INSURNCE. 
Fire policy requiring insured’s interest to be “unconditional and sole owner- 
ship” required that insured’s interest be completely vested and such that he alone 
would sustain entire fire loss. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 
3. INSURANCE. 


Fire policy provision requiring insured’s interest to be unconditional and sole 
held express condition of policy’s validity, unless waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 
4. INSURANCE. 


Holder of naked legal title held not “unconditional and sole owner” of prop- 
erty, within fire policy provision. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 
5. INSURANCE. 


Insurance broker’s direction to issue fire policy in name of naked title holder 
authorized insurer, absent actual or imputed knowledge to contrary, to assume 
that nominee’s title conformed to policy provision requiring insured to be “uncon- 
ditional and sole” owner. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

6. INSURANCE. 


Breach of fire policy provision requiring insured to be “unconditional and 
sole” owner precluded recovery on policy, unless insurers waived forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 
7. INSURANCE. 


Insurer is estopped to enforce forfeiture for violation of fire policy provision 


that insured must be sole owner, where insurer’s agents or subagents knew facts 


regarding ownership when policy was issued (G. L. 5565, 5562 as amended by 
Acts 1919, No. 152, § 1). 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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g INSURANCE. 4 ; ; 

Facts held to show that person procuring fire policy acted as insurance 
broker, making him insured’s agent, notwithstanding he received commission from 
insurance agents, and previously insured property with them (G. L. 5617, and 5612, 
as amended by Acts 1931, No. 111). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

11. INSURANCE. ; 

Evidence supported finding that insurance broker communicated to insurance 
agents that fire insurance was to be in name of one not real owner. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

12. INSURANCE. ; 

Insurer issuing standard mortgagee clause to be attached to fire policy and 
issuing second group of policies after learning that insured was not sole and 
unconditional owner of property insured, as required by policy clause, held 
estopped to assert forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

13. INSURANCE. ; 

Representations of fact concerning financial worth of fire insured are material 
to risk. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

14. INSURANCE. ; 

Mere expressions of opinion or belief are not misrepresentations of fact 
avoiding fire policy. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

15. INSURANCE. 

Evidence supported finding that insurance broker’s erroneous statement re- 
garding fire-insured’s financial worth was made through misunderstanding, and 
was not chargeable against insured or real owner of insured property as mis- 
representation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

16. INSURANCE. 


Misrepresentation of insured’s financial status became immaterial after insurer 
treated fire policies as in force with full knowledge that another than insured was 
real owner of property. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

18. INSURANCE. 


Where directions given were adequate to apprise fire insurer that property 
was incumbered, who incumbrancer was, and nature of claim, insurer could not 
complain of failure to accurately describe claim. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

’ ; ; Petition for New Trial. 

Exceptions from Essex County Court; Allen R. Sturtevant, Judge. 

_ Action by Ned Bardwell and others against the Commercial Union Assurance 
Company, Limited. Judgment for plaintiffs, and defendant brings exceptions. 

Affirmed. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Graham, JJ. 
Searles & Graves, of St. Johnsbury, Leon D. Ripley, of Colebrook, N. H., and 
Clarence A. Warren, of Boston, Mass., for plaintiffs. 

Shields & Conant, of St. Johnsbury, and Thorp & Branch, of Manchaster, N. 
H., for defendant. 

GRAHAM, J. 


This action is brought on an insurance policy. The plaintiff Bardwell is named 
as the insured in the policy, and by rider attached the loss is made payable to 
Farmers’ & Traders’ National Bank of Colebrook, N. H., and H. C. Taylor, plain- 
tiffs herein, “as mortgagee as interest may appear.” Seven other actions were 
brought by these plaintiffs on separate insurance policies. The cases were tried 
together by the court, and, on the findings of fact, judgment was rendered for the 
plaintiffs in each case. The cases are before us on defendants’ bill of exceptions, 
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which presents the same questions in each case, and in the discussion of these ques- 
tions the cases are treated as one. An action by these plaintiffs based upon another 
policy is now pending in Washington county court, which, by stipulation of the 
parties, is to abide the result of these cases. 

The property named in all the policies was a dance pavilion with restaurant 
attached, situated at Lemington, Vt., and known as the “Bluebird.” The property 
was totally destroyed by fire on September 17, 1931. F 

On August 5, 1931, Taylor, a former owner, sold the property to one Mike 
Husson, but the deed named Ned Bardwell of Lowell, Mass., a cousin of Hys.- 
son’s, as grantee. The conveyance was thus made at the direction of Husson and 
“for business reasons.” As part of the purchase price, Taylor received a note for 
$7,500, which was secured by a mortgage on the premises. The note and mortgaye 
were executed by Bardwell, but the court expressly finds that “Bardwell paid no 
part of the purchase price for said property and had no real interest therein, aj- 
though he was given the legal tittle to same by being named as grantee in the 
deed. * * * Said Husson furnished the money to finance the purchase of this 
property and was the equitable owner of the same.” 

The insurance was issued in two groups or sets of policies (the first group 
consists of four policies, dated August 8, 1931, and amounts to $7,500; the second 
group consists of five policies, dated August 22, 1931, and amounts to $7,500), and 
was procured by Husson through one F. E. Marshall of Colebrook, N. H., who was 
an insurance broker, and the holder of a broker’s license issued by the insurance 
department of this state. Marshall placed the insurance through Morrill & Haw- 
kinson, agents of the defendant companies in St. Johnsbury, Vt. Marshall was in- 
formed as to the facts of ownership, but, after an examination of the deed, he 
informed Taylor and Husson that, the title being in Bardwell, the insurance should 
be taken in his name. Neither Taylor nor Husson gave any instructions to Marshall 
about how the policies should be written. These matters were left to him. The 
insurance provided by the first set of policies was ordered by Marshall by letter to 
Morrill & Hawkinson, dated August 8, 1931, which did not disclose the facts of 
ownership which had been communicated to him, but in which he stated: “Insur- 
ance to be written in the name of Ned Bardwell payable to H. C. Taylor, mort- 
gagee.” The insurance provided by the second set of policies was requested hy 
Marshall by letter to the same agents, dated August 19, 1931, in which he asked 
them to issue additional policies amounting to $7,500 to cover the same property 
“in the name of Ned Bardwell, payable in case of loss to H. C. Taylor as his in- 
terest may appear.” 

{1] The court failed to find essential facts shown by the exhibits, including the 
policies in suit; it made the facts shown by the exhibits a part of the findings only 
hy reference. We have repeatedly held that the findings cannot be supplemented in 
this manner. Powell v. Merrill, 92 Vt. 124, 130, 103 A. 259; Hooper, Tr. v. Ken- 
nedy, 100 Vt. 376, 378, 138 A. 778; People’s Nat. Bank v. Brunelle, 101 Vt. 42, 45, 
140 A. 160; Firestone Tire & Rubber Co. v. Hart’s Estate, 104 Vt. 100, 104, 158 
A. 90, 92: Louden Machinery Co. v. Day (Vt.) 162 A. 370. But, to save a reversal 
for this omission, counsel upon agreement conceded that all facts shown by the 
exhibits might be taken by us as facts found. That the real merits of the questions 
argued may be decided, we shall so treat and consider those facts. 

The policy in each case contained the following provision: “This policy 
and accepted subject to the foregoing stipulations and conditions, and to the 
tions and conditions printed on the back hereof, which are hereby made a 
this policy, together with such other provisions, stipulations and conditions 
be endorsed hereon or added hereto as herein provided.” 

One of the provisions printed on the back of the policy and made a part 
thereof was the following: “This entire policy shall be void, unless otherwise pro- 
vided by agreement in writing added hereto, (a) if the interest of the insured he 
other than unconditional and sole ownership.” 

The policy also contained the following provision: “This policy shall be void 
if the insured has concealed or misrepresented any material fact or circumstance 
concerning this insurance or the subject thereof.” 

The defendants have pleaded as a defense to liability (a) that the ownership 
of the insured was other than “unconditional and sole,” and therefore the policies 
were void: and (b) that there was misrepresentation and fraud concerning the 
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husiness and financial statuts of Bardwell, and also in representing the Farmer’s 
& Traders’ National Bank as a mortgagee. The plaintiffs by their replications 
denied these allegations, and claimed that the defendants have been fully informed 
gs to the facts, and therefore the forfeiture provisions of the policies had been 
waived and the defendants were estopped from asserting them. 

The defendants bring the cases before us on exceptions to the findings of the 
court, and to the failure of the court to find as requested. These exceptions are 
numerous, and many of them raise the same questions, though stated in different 
form. Since their validity depends upon our holding on three main phases of the 
case, they may be grouped for convenience and brevity according to subject-matter 
as follows: (1) To the finding of the court as to conversations of Marshall with 
defendants’ agents; (2) to the failure of the court to find the status of Marshall 
as an insurance broker, that, when acting as such, he was the agent of the plaintiffs, 
and that reliance was placed by defendants upon his representations; and (3) 
to the failure of the court to find the true status of the bank with respect to its 
interest in the subject-matter of the insurance, and lack of knowledge of de- 
fendants that the bank was not a mortgagee. 

[2] The condition in the policy as to “sole and unconditional” ownership 
means that no other person has any interest in the property as owner, and the 
quality of the estate is not limited or affected by any condition; that the interest 
of the insured is completely vested and of such a nature that he alone will sus- 
tain the entire loss if the property is destroyed. 26 C. J. 172, 173; Rochester Ger- 
man Ins. Co. v. Schmidt, 162 F. 447, 451, 89 C. C. A. 333; 2 Clement on Insurance, 
p. 152; Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 38 A. 29, 63 Am. St. Rep. * 
499: Des Moines Insurance Co. v. Moon, 33 Okl. 437, 126 P. 753. 

[3] This provision of the contract, unless waived by the insurer, must be 
given force and effect as an express condition of the validity of the policy. Wil- 
son & Williams v. Commercial Union Assurance Co., 90 Vt. 105, 108, 96 A. 540; 
Rochester German Ins. Co. v. Schmidt, supra. 

[4] Since by the unchallenged findings Bardwell was the holder of a naked 
legal title to the property, without any beneficial use or interest therein, he was 
not the sole and unconditional owner thereof, within the meaning of this provision 
of the policies. Des Moines Insurance Co. v. Moon, supra. 

It is unnecessary to decide whether Bardwell had an insurable interest in the 
property, or to consider the rule urged by the plaintiffs that, if there is no written 
application and the company issues a policy without one, and without inquiry con- 
cerning the insured’s interest, and without any representations, oral or written, the 
policy may be assumed to have been written upon the knowledge of the company 
or its agent, and in such case the company cannot after a loss set up that the 
interest of the insured is not correctly stated in the policy. In support of the 
rule, the plaintiffs cite, among other authorities, 14 R. C. L. 1055, § 231; 26 C. J. 
317; 2 Joyce on Insurance, 1224; Glens Falls Insurance Co. v. Michael, 167 Ind. 
659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708. But see Parsons, Rich & 
Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. S.) 231,-7 Ann. Cas. 1144. 
In this case the authorities supporting the rule are reviewed and discussed, and 
the court holds that the rule requires an unreasonable extension of the doctrine 
of waiver. It says: “The difficulty with the cases which support the appellant’s 
contention (the rule here stated) is that they raise an estoppel or imply a waiver 
from conditions of which the insurer had no knowledge. The waiver rests on an 
implication arising out of an assumption.” 

[5] The rule, even if we were disposed to adopt it, which we do not decide, 
has no application to the record before us. The policies were issued upon the 
express directions of Marshall to have them written in the name of Bardwell. 
This direction was, in effect, a representation that the sole and unconditional 
ownership was in the named insured. At least the insurer, in the absence of 
knowledge, either actual or imputéd, would have the right to assume that his title 
to the property was in conformity to the title provision of the policies. 

[6] The conclusion is clear that the plaintiffs are barred of recovery unless 
the forfeiture has been waived by the insurers. 

[7] The law is well settled that the provision or condition in the policy as to 
sole ownership is waived by the insurer if its agents or subagents knew the real 
facts as to ownership at the time the policy was issued. Without becoming in- 
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volved in a discussion of the subtle distinctions between waiver and estoppel as 
applied to insurance contracts, it might be more logical to state that, with full 
knowledge of the facts, the insurer is estopped from enforcing the condition and 
claiming a forfeiture. The effect is the same whichever term is applied. Mullin 
v. Vermont Mutual Fire Ins. Co., 58 Vt. 113, 4 A. 817; Wilson & Williams 
Commercial Union Assurance Co., 90 Vt. 105, 96 A. 540; Tarbell v. Vt. Mut 
Fire Ins. Co., 63 Vt. 53, 22 A. 533; see G. L. 5562, amended by No. 152, § 1, Acts 
of 1919, and G. L. 5565. ie 

[8] The exceptions present the question whether, on the facts found, Mar- 
shall, in procuring the insurance, acted as the agent of the defendant companies 
or as agent of the insured. He was a resident of New Hampshire and the holder 
of a Vermont broker’s licénse. He was authorized thereunder to negotiate cop. 
tracts of insurance or place risks only with domestic insurance companies or with 
authorized resident agents. G. L. 5612, amended by No. 111, Acts of 1931; G, L 
5617. In obedience to the mandate of the statute, which he communicated to Hus- 
son and Taylor, he took up the matter of placing this risk with the defendants’ 
agents, Morrill & Hawkinson. He received from them a commission of 10 per 
cent. of the premiums. Other insurance covering this property had_ previously 
been placed by former owners with Marshall, and he had “handled it” through 
the same agency. These facts and any fair inferences which may be drawn from 
them clearly show that Marshall in procuring this insurance acted merely as an 
insurance broker, and as such he must be regarded as the agent of the insured, 
and not of the insurers. Williams Manufacturing Co. v. Insurance Company of 
North America, 93 Vt. 161, 167, 168, 106 A. 657. The fact that Marshall received 
a commission from Morrill & Hawkinson for placing the insurance with them 
does not alter his status as agent of the insured (Monast v. Manhattan Life Ins. 
Co., 32 R. I. 557, 79 A. 932, 937; Commonwealth Mut. Fire Ins. Co. v. William 
Knabe & Co. Mfg. Co., 171 Mass. 265, 50 N. E. 516), nor does the fact that other 
insurance on the property was placed by Marshall through the same agency, for 
the sufficient reason, among others, that it does not appear that the defendant 
companies had anything to do with any such transaction. 

The defendants especially attack one finding of the trial court on the ground 
that it is not supported by the evidence. After stating that Marshall had one or 
two telephone conversations with Hawkinson after the first group of policies were 
ordered, but before they were issued, and also that he had one or two telephone 
conversations with Hawkinson after the second group of policies were ordered, 
but before they were issued, and before the riders to be attached to the first group 
of policies, naming the Farmers’ & Traders’ Bank as mortgagee, were issued, the 
court finds: “In one of these conversations over the ‘phone Mr. Marshall com- 
municated to Morrill & Hawkinson the fact that Mr. Husson was the real owner 
of the property but the insurance was to be in the name of Mr. Bardwell.” 

[9-11] This finding must stand if the record discloses evidence, which, upon 
any rational view supports it. Labor v. Carpenter, 102 Vt. 418, 421, 148 A. 867; 
People’s National Bank y. Brunelle, 101 Vt. 42, 46, 140 A. 160. If the challenged 
finding is sustained, it must find support in one question and answer to he found 
in the cross-examination of the defendants’ witness Marshall: “Q. Now do you 
recall, Mr. Marshall, having had a communication with Morrill & Hawkinson in 
which you communicated to them the fact that Mr. Husson was the real owner of 
the property but the insurance was to be in the name of Mr. Bardwell? A. Yes.” 

The defendants admit that this question and answer, standing aolne, constitute 
a supporting basis for the finding. This is apparent, as the finding is in exact 
accord with the language of the question, which was affirmed by the answer. If 
the witness was in error, or misled by the question, as is now claimed, there was 
no attempt to correct the misstatement by defendants’ counsel when he was 
turned back to them for re-examination. But the defendants argue that this 
answer of the witness was later explained and corrected in a subsequent cross- 
examination, and that the trial court should have accepted the correction and 
disregarded the original statement. If this is plainly shown by the record, our 
rule commands it. ‘Piper v. Oakland Motor Co., 94 Vt. 211, 109 A. 911; Beatty v. 
Dunn et al., 103 Vt. 439, 442, 157 A. 823. ‘But the transcript shows otherwise. 
At the time Marshall was first cross-examined, the letter which he had written 
to Morill & Hawkinson, dated August 8th, had not been offered by the defendants. 
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Later this letter was offered and received in evidence. It contained statements 
of the witness’ understanding of Bardwell’s business and financial worth. The 
witness was then recalled for a second cross-examination. His attention was 
directed specifically to this statement in the letter, and the second cross- 
examination was wholly confined to an effort to get the witness to admit that he 
had later, in a telephone conversation with Morrill & Hawkinson, corrected the 
written misstatement of his understanding. The witness was persistently elusive 
and shifty. To direct and unequivocal questions of the examiner whether he had 
corrected the statement made in the letter of August 8th, “to the effect that 
Bardwell was a wealthy man and had a string of gasoline filling stations,” the 
witness many times replied that he thought or believed that he notified Mr. 
Hawkinson “that Husson was behind the deal,” or “that he mentioned Husson’s 
name as being behind the deal for the Bluebird,” or that he “communicated the 
fact that Husson was the man behind the deal,” but that he did not know that 
he “mentioned Bardwell’s name.” The nearest to a direct and unequivocal 
answer by the witness on this subject was this: “Q. Well, didn’t you as a matter 
of fact tell Mr. Hawkinson that it was Husson who had the gasoline filling 
stations? A. I believe I did.” 


If the question of the ownership of the property and any conversation 
between Marshall and Hawkinson on that subject were involved in this second 
cross-examination, it has not been pointed out, nor are we able to discover it. If 
the answers of the witness to which we have referred could be construed to 
have any such application, it was for the trial court to resolve it, and not for us. 

The defendants contend that there is no evidence that the conversation as 
stated in this finding occurred before both sets of policies were issued or before 
the firee The record shows that the only conversations between Marshall and 
Hawkinson then being inquired about were those which were had before the 
second group of policies and before the riders to be attached to the first policies 
were issued. Besides, the language of the question itself, “ * * * You communi- 
cated to them the fact that Husson was the real owner of the property but the 
insurance was to be in the name of Bardwell?” in terms and by fair inference, 
supports the finding and conclusion of the court that the conversation took place 
before some, at least, of the policies were issued. The exceptions to this finding 
are not sustained. 

[12] The defendants had the right within a reasonable time after acquiring 
knowledge of the facts of ownership to assert a forfeiture for a breach of the 
“sole and unconditional” clause of the policies. But they did not assert that right. 
After being informed that Husson was the real owner, instead of canceling 
they elected to treat the first policies in force by issuing a standard mortgagee 
clause to he attached thereto, and, after such knowledge, they issued the second 
group of policies. In these circumstances, the condition of the policies is deemed 
to be waived, and the defendants are estopped from asserting a forfeiture. 
Wilson & Williams v. Commercial Union Assurance Co., supra, and cases cited; 
German American Ins. Co. v. Hyman, 42 Colo. 156, 94 P. 27, 16 L. R. A. (N. S.) 
77: note, 18 Ann. Cas. 686. 


Marshall, in his letter of August 8th to Morrill & Hawkinson, stated: 
“Bardwell I understand is a very wealthy man and is the owner and operator of 
a big chain of Shell gasoline filling stations.” The court found that this state- 
ment was made “through a misunderstanding” by Marshall, and that it was unable 
to find that it is “chargeable against either Husson or Bardwell as a misrepresen- 
tation.” The defendants, by proper exceptions, present the question whether the 
finding is warranted by the evidence and whether the failure of the court to find 
a deliberate misrepresentation, in accordance with their requests, was error. The 
findings do not show the subordinate facts upon which the conclusion is based 
but it must be supported if the record reasonably justifies it. As we already 
have seen, Marshall was the agent of the plaintiffs, and so any misrepresentations 
by him would be chargeable to them. Was the statement such a misrepresentatior 
of a material fact as avoids the policy? 

In Mascott v. First National Fire Ins. Co., 69 Vt. 116, 125, 37 A. 255, it is 
stated that a misrepresentation in insurance is a statement of something as a fact 
which is untrue, and which the insured states knowing it to be untrue, or which 
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he states positively as true without knowing it to be true, with intent to deceive 
and which has a tendency to mislead, such fact in either case being material and 
that any fact is material, the knowledge or ignorance of which would materially 
influence the insurer in making the contract at all, or in estimating the ine 
and character of the risk, or in fixing the rate of insurance. 


[13-16] Representations of fact concerning the financial worth of the insured 
are material to the risk; it would be fraudulent for the insured to intentionally 
mislead the insurer as to his financial standing. It is not questioned that Husson 
truthfully informed Marshall as to his business and financial worth and the 
plaintiffs admit in their brief that the statement was in fact a 1 


4 mistaken under. 
standing by Marshall of Bardwell’s business and wealth. Our inquiry, therefore 
is first directed to the question whether the statement was made as a fact, and 


with intent to deceive. Marshall testified that during the first time he met Husson 
he got the understanding that it was Bardwell who had the filling stations and 
was the wealthy man, but that later he got a different understanding. The lan- 
guage of the statement fully justifies the conclusion that it was not made as a 
fact, but was only a communication of the writer’s then understanding. Mere 
expressions of opinion or belief are not to be taken as misrepresentations of fact. 
Wood v. Firemen’s Insurance Co., 126 Mass. 316. There is no specific finding that 
Marshall, after he learned of his mistake, corrected the statement in anv com- 
munication with Morrill & Hawkinson, but he did tell them that Husson was the 
man behind the deal, and he testified that he beblieved he told Hawkinson that it 
was Husson who had the gasoline filling stations. 

This record furnishes a sufficient basis for the conclusion of the court that 
there was no misrepresentation, within the terms of the policies: that is, that 
the essential element of an intent to deceive was lacking. See Spaulding, Adm'r, 
v. Mutual Life Insurance Co., 96 Vt. 67, 75, 117 A. 376. There is a further ground 
upon which the finding might be sustained. If the statement be treated as a 
representation of a material fact when it was made, it became immaterial after 
the defendants treated the policies as in force with full knowledge that Husson, 
and not Bardwell, was the real owner of the property. 


[17, 18] Plaintiff Taylor borrowed $4,000 from the Farmers’ & Traders’ 
National Bank of Colebrook, N. H., and gave his promissory note to the bank for 
that amount. This loan was secured by the delivery by Taylor of the $7,500 Bard- 
well note, duly indorsed by Bardwell and also by Husson; also Taylor delivered 
to the bank, without written assignment, the mortgage to him securing that note 
The findings state: “About the time this loan was made one of the bank officials 
called Mr. Marshall’s office on the ’phone and informed Mr. Marshall’s office that 
the Farmers’ and Traders’ National Bank of Colebrook should be named as mort- 
gagee in the policies covering the Bluebird property.” The court also found that 
Marshall communicated this information to Morrill & Hawkinson, and that neither 
Bardwell nor Husson knew anything about the transaction. 

The defendants by numerous exceptions complain because the court failed to 
find that the true status of the bank was not that of a mortgagee, and because in 
the finding as made the court used the word “informed” instead of “requested” 
or “instructed.” The bank was the holder of the mortgage as an assignee thereof. 
This is not only implied from the finding, but it follows as a matter of law. 
Island Pond National Bank v. Lacroix (Vt.) 158 A. 684, 690; Newell Bros. v. 
Hanson, 97 Vt. 297, 302, 123 A. 208. In our view of the question here presented, 
the words used by the court may be treated as the equivalent of the words 
embodied in the defendants’ requests, and also it may be conceded that the de- 
fendants issued the mortgagee riders without knowledge of the bank's technical 
status. There was only one mortgage; Taylor held the legal title, and the bank 
the equitable title. Both names appear as the mortgagee in the clauses attached to 
the policies. Just how the defendants were or could be harmed is not disclosed. 
The directions given were adequate to apprise the defendants that the property 
was incumbered, who the incumbrancer was, and the nature of the claim. This is 
all that was required. Zabarsky v. Employers’ Fire Ins. Co., 97 Vt. 377, 383, 384, 
123 A. 520. In that case we held that, although statements relating to incumbrances 
amounted to warranties, if the incumbrancer named in the policy was the actuai 
owner of the only outstanding claim on the property, the mere failure to ac- 
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surately describe the capacity in which it held the claim did not constitute a breach 
of warranty. ‘ , ; 

In view of what we have already said, other exceptions briefed by the de- 
jendants become immaterial. 

Judgment affirmed. 

; Petition for New Trial. 

[19] The defendants bring a petition for a new trial which was heard with 
their exceptions. They allege that they were surprised at the finding of. the 
court that Marshall communicated to Morrill & Hawkinson “the fact that Husson 
was the real owner of the property, but the insurance was to be in the name of 
Bardwell.” In our discussion of the excptions, we have sufficiently disposed of 
the contention that the finding is not justified by the evidence, that the testimony 
of Marshall was misinterpreted by the trial court, and that statements by the wit- 
ness in his second cross-examination were an explanation or correction of this 
testimony. The testimony taken in support of the petition shows that during 
the trial counsel for the defendants carefully considered the evidence, and that 
Marshall was not further questioned by them because they did not then think 
that it was sufficient to support a finding that Marshall had communicated to Mor- 
rill & Hawkinson the facts of ownership. The only surprise, then, was that the 
court did not take the same view of it. Since the defendants and their counsel 
still persist in their belief that the language of the witness conveyed no such in- 
formation, and now urge it in support of this petition, they have equal cause to he 
surprised by the holding of this court on their exceptions. Such a ground of 
surprise cannot avail the defendants. That the rulings of the court, within the 
issues made by the pleadings and evidence, are different from what a party 
expected, can never furnish the basis of a petition for a new trial. Barrows 
y. Wilson, 97 Vt. 26, 121 A. 440; Morgan v. Houston, 25 Vt. 570. In the latter 
case, Redfield, C. J., makes this pertinent remark: “This is a surprise that over- 
takes everyboly concerned in the administration of civil justice, every day of 
nis life. Human opinion is infinitely various, and always will be.” 

Petition dismissed, with costs. 


SUMMERS v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. No. 7400. 


Supreme Court of Appeals of West Virginia. Dec. 12, 1932. 
167 Southeastern Reporter 93. 
3. INSURANCE. 


Giving of instruction requiring insurer’s establishment of both defenses of 
arson and of false swearing, either of which precluded recovery, held reversible 
error. 

Instructions were erroneous, since one required jury to find for in- 
sured if defense of arson had not been established by preponderance of 
evidence, while another instruction required jury to find for insured unless 
the defense of false swearing had been established by preponderance of 
evidence, and the effect of such instructions was to require establishment 
of both defenses. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Syllabus by the Court. 

A binding instruction in behalf of the plaintiff ignoring a material defense 
supported by substantial proof is erroneous. The error is not corrected by other 
instructions properly submitting the issue. 

Error to Circuit Court, Kanawha County. 

Action by Margie Summers against the Automobile Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant brings error. 

Judgment reversed, and new trial awarded. 

Steptoe & Johnson, of Clarksburg, Stanley C. Morris, of Charleston, and J. 
Horner Davis, II, of Clarksburg, for plaintiff in error. 

_ E. E. Robertson and Lillian S. Robertson, both of Charleston, for defendant 
Mm error. 

Larz,, J. 

This is an action on a fire insurance policy for damage to real estate. 

The property injured is a dwelling on Truslow street in the city of Charles- 
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ton, formerly occupied by plaintiff and her family. It was covered by a fire in- 
surance policy issued June 15, 1930, to her by defendant, through an insurance 
agency of Charleston, for $3,000, and a policy of like amount, issued to her 
June 8, 1929, by Orient Insurance Company, through the same agency. Judgment 
was entered upon a verdict against defendant in favor of plaintiff for $850, 

Her husband, L. C. Summers, who had been engaged in the real estate busi- 
ness in Charleston, died in March, 1931, leaving plaintiff and four children living 
in the premises. June 21st, following, she and the children removed to the state 
of Ohio temporarily, as she claims, to live with the family of her brother-in-law 
John Kesterson, taking with them some of her househlod furniture. She left in 
the possession of the premises Sam Vance and his wife, who occupied one room 
until some time between the 4th and 18th of July. On July 28th, while visiting in 
Charleston, plaintiff employed Charles Penry to repaper the kitchen and dining 
room, preparatory, as she says, to her immediate removal to the premises. She 
also engaged him at the time to sleep in the building at nights until August 1st, 
when her nephew, Guy Dillon, was expected to take charge, awaiting her return 
Penry occupied the house accordingly. On August 3rd, he papered the kitchen 
and cut the paper to be hung in the dining room next day. About 2 o'clock the 
following morning a resident of the neighborhood discovered the house afire. 
Members of the city fire department, on arriving at the scene in response to a 
fire alarm found in the kitchen a five-gallon oil can containing a small quanitity of 
oil, and in a closet of another room a similar can turned over a box of rags 
saturated with oil, and also detected in parts of the house oil on the walls and 
floors. The fire, which was soon extinguished, resulted in substantial damage to 
the building, furniture, and some personal belongings. Plaintiff, being notified at 
her residence in Ohio of the occurrence, immediately came to Charleston. After 
visiting the premises, she went to the home of her sister in Fayette county, where 
she inquired for Guy Dillon, who, she was told, had gone to Charleston. Dillon 
testified that he was not on the premises the night of the fire nor at any time 
before the fire after Penry left. Some neighborhood women testified to alleged 
statements made by Mrs. Summers to the effect that she did not desire to live 
in the property, was not financially able to repair the house for satisfactory tenants, 
but was anxious to have it occupied on account of the insurance. Plaintiff 
promptly consulted Joe Carney of Charleston, a former business associate of her 
husband, about the loss. Carney thereupon secured W. A. Abbott, a building con- 
tractor of Charleston, to determine the damage, which Abbott later fixed at $950, 
and offered, for that sum, to make such repairs as in his opinion were necessary 
to restore the building. Being later informed that Abbott had often estimated 
losses for fire insurance companies, plaintiff invited D. B. Jones, a building con- 
tractor, to estimate the loss with a view to submitting a bid to repair the injury. 
His estimate of $1,900 did not include painting and providing for very low grade 
of wiring and plumbing. Thereafter A. K. Arthur, for the same purpose, sub- 
mitted an estimate of $2,900. This amount was adopted by plaintiff in her proof 
of loss, filed October 1, 1931, which she testified was prepared by a reputable 
attorney of Charleston after she had furnished him “all the information.” Proofs 
of loss to the personal property filed by her, fixing the damage to a long-used 
piano and two winter coats at their original sale prices, and the detailed estimates 
of Arthur and Abbott, were introduced in evidence. The large discrepancy between 
the totals of the two estimates is due to the difference in the opinions of Arthur 
and Abbott as to how much of the damaged parts of the building should be re- 
placed, and how much might be restored by refinishing. 

The jury, after hearing the evidence and inspecting the premises, fixed the 
damage at $1,700. a 

In addition to the general issue, the defendant pleaded (a) that plaintiff had 
willfully and intentionally caused the fire resulting in the loss; (b) that she = 
violated a provision in the policy prohibiting the keeping or using of inflammable 
substances on the premises; and (c) that she had sworn falsely in estimating the 
damage for the proof of loss. 


Defendant contends, as grounds for reversal (1) that the jury should have 
been peremptorily instructed in its behalf on the theories that plaintiff was re- 
sponsible for the incendiary origin of the fire and had sworn falsely in her proot 
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of loss; (2) that her instructions 1, 2, and 3 are erroneous; (3) that instruction 
11, tendered by defendant, should have been granted; and (4) that improper evi- 
dence was admitted in her behalf. 

[1-3] The jury were directed by plaintiff’s instruction No. 1 to find for her 
if, in their opinion, the defense of arson had not been established by a preponder- 
ance of the evidence. Likewise her instruction No. 3 told the jury to find for her 
unless they believed from a preponderance of the evidence that the defense of 
false swearing had been proven. The effect of these instructions was to require 
the establishment of both defenses, either of which precluded recovery. A binding 
instruction in behalf of the plaintiff ignoring a material defense supported by 
substantial proof is erroneous. The error is not corrected by other instructions 
properly submitting the issue. Shaver v. Coal Company, 108 W. Va. 365, 151 S. E. 
326; Stafford v. Chesapeake & Ohio Ry. Co., 111 W. Va. ——, 161 S. E. 447. 

We find no error in other rulings of the court. The judgment is reversed 
verdict set aside, and a new trial awarded. ‘ 

Reversed and remanded. 
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MARINE 


O'DONNELL et al. v. MARINE TRANSIT CORPORATION et aj 
Supreme Court, Trial Term, New York County. Oct. 3, 1932 
261 New York Supplement 588. 
1. INSURANCE. 


Tug owners, agreeing with barge owner to pay half of cost of carrier's jj. 
ability insurance and share equally in profits from carriage of insured cargo, held 
insured by policy issued to barge owner “for account of whom it may concern,” 

Phrase, “for account of whom it may concern,” applies to parties 
having insurable interest in subject-matter of insurance when loss occurs, 
not when insurance was taken out, and policy stated that it covered yes- 
sels and barges owned, operated, or chartered by assured. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

2. INSURANCE. 

Carrier’s liability policy, issued to barge owner “for account of whom it may 
concern,” held for benefit of tug owners, who were “carriers of goods” within 
policy. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

3. INSURANCE. 

Insurance company, issuing carrier’s liability policy, bearing rider providing 
for settlement regardless of other insurance and 100% coverage, held not entitled 
to credit for amount paid tug owners by another insurance company. 

(For other cases, see Insurance, Dec. Dig. § 479.) 

4. INSURANCE. 

Insurance company, paying tug owners amount of loss by destruction of car- 
go, became equitably subrogated to their rights and could sue in their name on 
carrier’s liability policy. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

6. INSURANCE. 
Carrier’s liability insurer held not liable to tug owners 


for counsel fees in 
their action on policy. 


(For other cases, see Insurance, Dec. Dig. §$ 488.) 

Action by Louis O'Donnell and others, trading as the O’Donnell Towing & 
Transportation Company, against the Marine Transit Corporation and the Globe 
& Rutgers Fire Insurance Company. 

Judgment for plaintiff against defendant insurance company. 

Purdy & Purdy, of New York City (William F. Purdy and J. Leo Rothschild, 
both of New York City, of counsel), for plaintiffs. 

Single & Hill, of New York City, for defendant Globe & Rutgers Fire Ins. Co. 

Macklin, Brown, Lenahan & Spear, of New York City, for defendant Marine 
Transit Corporation. 

FURMAN, J. 

Plaintiffs in this action sue to recover from Globe & Rutgers Fire Insurance 
Company, defendant herein, on a certain insurance policy issued by said insurer to 
Marine Transit Corporation “on account of whom it may concern.” The action 
has been discontinued as against Marine Transit Corporation. The facts of the 
case are as follows: The Marine Transit Corporation was engaged in the business 
of transporting grain and other type of cargo. In the conduct of said business 
it was the habit of the corporation to use barges of its own and to charter others 
for the purpose of carrying cargo. The barges having no means of locomotion, 
it was necessary for the corporation to hire tugs to'tow them. The plaintiffs were 
the owners of tugs. During the month of October, 1925, one of the officers ot 
said corporation informed one of ‘the plaintiffs that his company had a cargo o! 
grain to be shipped from Buffalo down the canal. An agreement was reached be- 
tween said corporation and the plaintiffs whereby the corporation was to furnish 
barges to carry the grain and the plaintiffs were to furnish one of their tugs to 
tow the barges. Said corporation also agreed to insure the cargo with carriers 
liability insurance for the benefit of the plaintiffs as well as its own, the cost of 
which was to be equally borne by both parties. Prior thereto and in June, 1925, 
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defendant insurer had issued to Marine Transit Corporation a carrier’s liability 
solicy running to said corporation “on account of whom it may concern.” After 
he agreement between plaintiffs and Marine Transit Corporation was made, the 
slaintiff's tug and the corporation’s barges carrying the cargo started on the voy- 
age down the canal. Before the trip was completed, an accident occurred, two 
barges were damaged, and the cargo thereon was completely destroyed. An action 
was commenced in the federal court by Spencer-Kellogg Company, who owned 
the destroyed cargo, against the plaintiffs in this action [see (D. C.) 22 F.(2d) 
4ig: (C. C. A.) 26 F.(2d) 334; (C. C. A.) 34 F.(2d) 925.] The loss, amounting 
to $28,878.04, was paid and counsel fees in connection therewith were incurred. It 
has been stipulated between the parties that the counsel fees so incurred were of 
the reasonable value of $6,100. Incidentally this action was also brought to re- 
cover said counsel fees as well as on the policy. 

[1] The first question to be determined is whether or not the plaintiffs were 
insured under the policy and can claim indemnification thereunder. I am of the 
opinion that they were. This involves an interpretation of the phrase “for ac- 
count of whom it may concern.” In my opinion this phrase applies to that party 
or parties having an insurable interest in the subject matter of the insurance 
when a loss occurs and is not confined to that party or parties interested when 
the insurance is taken out. In other words, it refers to the future and not neces- 
sarily to the present. It is not necessary that the plaintiffs be named in the policy. 
In order for the plaintiffs to come within the scope of this phrase they must nec- 
essarily have an insurable interest. The fact that they agreed with the Marine 
Transit Corporation to pay one-half of the cost of insurance and to share equally 
in the profits and lend their equipment and skill towards the consummation of the 

ntract leads to the opinion that the transaction was a joint adventure, and that 
therefore had an insurable interest. A reading of paragraph 9 of the rider 
urther strengthens the conclusion that the plaintiffs were covered by the policy. 
It states that it covers vessels and/or barges, whether they be owned, operated 
and/or chartered by the assured. This certainly would seem to include plaintiff’s 
Said above-mentioned paragraph would seem, moreover, to amplify the 

‘ing of the phrase “for account of whom it may concern.” A reading of 
paragraph No. 24 shows clearly that it is unnecessary for the plaintiffs to be cer- 
tiicate holders inasmuch as it is merely optional for the assured to issue them. A 
construction of the wording of this paragraph would seem to place certificate hold- 
ers in a separate class as distinguished from those other parties coming within 
the purview of the phrase “for account of whom it may concern.” Paragraph No. 
25 merely contemplates the inclusion of corporations, among others, and is not 

ctly confined to them. Therefore, the policy issued by the insurer inures to 

henefit of the plaintiffs. 
{2] The next question involved is whether or not the policy taken out by the 
Marine Transit Corporation, can be construed for the benefit of the plaintiffs. I 
am of the opinion that it was for their benefit. There is no dispute that there was 
an agreement on the part of the Marine Transit Corporation to insure for the 
benefit of the plaintiffs as well as for themselves. Inasmuch as the plaintiffs had 
an interest in the subject of the insurance and the insured had agreed to protect 
them by obtaining insurance, then as a matter of law the policy taken out must 
be deemed to be for the benefit of the plaintiffs. In other’ words, an inference is 
created that the insurance was taken out in accord with the agreement made be- 
tween the parties. The authorities are all in accord on this proposition. I am of 
the opinion that the plaintiffs were carriers of goods within the meaning of the 
policy. The plaintiffs in furnishing their tug for moving the barges were not to 
be considered as merely being employees. In this case the tug was a necessary 
incident to the barges. The contract with the cargo owners did not contemplate 
the transportation of the cargo by the barges alone, but the barges and tug to- 
gether. The barges and tug were one agency for the purpose of carrying out the 
task of transporting the cargo. The contract was obviously one of affreightment. 
_ [3] The defendant’s contention that plaintiffs already have been reimbursed 
tor the loss and that they are entitled to credit to that extent is without merit. 
The defendant has based its argument on the assumption that the printed pro- 
visions of the policy control and are effective. A careful reading of the policy 


\ 
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shows this assumption to be erroneous. There is a direct conflict and marked ip 
consistency between the printed portion of the policy and the typewritten rider 
Paragraph No. 26 of the rider states that its terms and conditions, etc., are to be 
regarded as substituted for those of the policy to which they are attached when 
there is a conflict. I find that the terms of the rider are controlling and that the 
printed portion of the policy has no force and effect on this point. Paragraph 
No. 17 of the rider, to the effect that settlement shall be made as though no other 
insurance existed, and paragraph No. 21, to the effect that the policy covers 19) 
per cent. interest, speak for themselves, and plainly show that the defendant js 
not entitled to any credit whatsoever. 2 

[4] I am of the opinion that the plaintiffs are the real parties in interest 
The Merchants’ & Shippers’ Insurance Company by paying the loss to the plain. 
tiffs became equitably subrogated to the rights of said assured, and could there- 
fore properly maintain this action in the name of the plaintiffs. The fact that the 
payment was made by way of a loan further strengthens the conclusion. 

[5] The introduction of the federal records was properly admitted into the 
evidence for the purpose of showing the basis of defendant’s liability and the 
damages sustained. Such record was prima facie evidence against the defendant, 
Notice was not necessary. 

[6] No counsel fees will be allowed. Defendant’s liability does not encom- 
pass counsel fees. 

Judgment is therefore rendered in favor of the plaintiffs for the sum of $38, 
878.04, together with interest and taxable costs. 





Acc. ] Columbia Casualty Co. v. McHargue 


ACCIDENT 


COLUMBIA CASUALTY CO. v. McHARGUE. 
Court of Appeals of Kentucky. Nov. 22, 1932. 
54 Southwestern Reporter (2d) 617. 
1, INSURANCE. 
Policy of courts is to liberally construe accident policy provisions relative to 
degree of disability. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2, INSURANCE. 

“Total disability” within accident policies must be such as to prevent insured 
from doing all substantial acts required of him in his business. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3, INSURANCE. 

In determining disability under accident policy insuring mine operator as 
general manager, court need consider only whether by disability he was rendered 
unfit for duties as general manager. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4, INSURANCE. 

Evidence held insufficient to show mine operator was totally disabled under 
accident policy insuring him as general manager. 

Evidence disclosed that on the day following the injury it was dis- 
covered that insured had a rupture; that, although he was thereafter un- 
able to perform work requiring lifting or stooping, he did, after securing 
a truss, help in looking after the work, weighed coal, sold products, 
picked sulphur out of coal, kept time, saw that there were plenty of 
working materials, that machinery was kept up, coal brought up, and cars 
returned to mine, and that he was not prevented from doing office work. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 

— from Circuit Court, Daviess County. 

Suit by L. B. McHargue against the Columbia Casualty Company. From the 
judgment ior plaintiff, defendant appeals. 

Affirmed in part, and reversed in part. 

Louis I. Igleheart, of Owensboro, for appellant. 

E. B. Anderson, of Owensboro, for appellee. 

STANLEY, C. 

In his sotetion for an accident policy, the appellee, L. B. McHargue, gave 
his occupation as “Secretary and General Manager,” and stated his duties were 
“office and traveling, not visiting or entering mines.” The policy issued by the 
appellant insured him as “Secretary and General Manager” against loss and dis- 
ability resulting from accidental injuries in the usual terms. McHargue was then 
with a corporation operating a mine in McLean county. He later became the 
owner of and operated a small mine in Laurel county. 

On April 10, 1930, while carrying a bucket of coal into the basement of his 
home in London, his foot caught or slipped on the stairway, which caused him to 
fall, and in catching himself he received a severe jerk which resulted in a small 
hernia. 

The policy was issued in Daviess county, and in that county the insured filed 
this suit alleging that he had sustained total disability for a period of thirteen 
weeks and partial disability immediately following that period until the time the 
suit was filed. The verdict was in his favor for $520 covering eight weeks’ total 
disability, and $975 covering thirty weeks of partial disability. The appeal is from 
the judgment entered thereon. It is necessary to consider only the point that the 
evidence of total disability was not sufficient to authorize the submission of the 
case on that plea. 

There are two provisions of the policy with which we are concerned. The 
first covers total disability and a promise to pay $65 weekly for an injury sus- 
tained by accident that “shall wholly and oouiiieandla disable and prevent the 
insured immediately following the accident from performing any and every duty 
pertaining to his occupation.” The other provision relates to partial disability and 
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is a promise to pay fifty per cent. of the amount payable for total disability for 
period not exceeding thirty weeks. 

[1, 2] In the many insurance policies of this kind, we encounter different 
phraseology to express or define total disability or the degree of disability fo, 
which indemnity is provided. It is our policy to give to these insuring terms g 
liberal interpretation. Continental Casualty Company v. Linn, 226 Ky. 328 19 
S.W.(2d) 1079; Henderson v. Continental Casualty Company, 239 Ky. 93, 39 
S.W.(2d) 209; National Life & Accident Insurance Company v. Bradley, 245 Ky. 
333, 53 S.W.(2d) 701. But, as said in Provident Life & Accident Insurance Com. 
pany v. Harris, 234 Ky. 358, 28 S.W.(2d) 40, 41: “We have never gone so jar 
as to render the insurance company liable in every state of case in utter disregard 
of the contract made by the parties.” It is impossible because of variations in the 
provisions of the policies and the circumstances of the cases to give an exact or 
definite formula for determining the question of total disability. Of necessity, it 
is a relative matter, and depends largely upon the occupation and employment of 
the insured, as well as the extent of the injury. The abstract construction givey 
is that the disability must be such as to prevent the insured “from doing all the 
substantial acts required of him in his business.” To state it another way: If the 
insured was prevented from transacting any substantial, material, or important 
part of his business or doing or performing any substantial, material or important 
thing or duty customarily done or performed in his occupation, he is totally dis- 
abled. John Hancock Mutual Life Insurance Company v. Cave, 240 Ky. 56, 40 
S.W.(2d) 1004, 79 A. L. R. 848, and cases supra and infra. 

The premium was doubtless fixed with the insured’s stated occupation in view, 
for provision is made in the contract for a subsequent modification of the classi- 
fication and the premium rates and an adjustment of indemnity in case of injury 
received in a more hazardous occupation. The specific classification is also material 
as affecting the degree of disability, for what would be total disability in one 
occupation might not be so in another. See Travelers’ Insurance Company y. 
Turner, 239 Ky. 191, 39 S.W.(2d) 216. It is in that respect only that it becomes 
important in the case before us, for the accident was in no way related to the 


occupation of the insured. Cf. Benefit Association of Railway Employees v. Secrest, 
239 Ky. 400, 39 S.W.(2d) 682. 


The indemnity is for such disability as “shall wholly and continuously disable 
and prevent the insured * * * from performing any and every duty pertaining 
to his occupation.” The occupation here was in effect represented by the insured 
to consist of office work and traveling in the interest of his company, with the 
express declaration that his duties did not include visiting and entering mines. 
The appellee testified that his duties at the time he was injured were the same 
as when the policy was issued, but at a different mine. 


[3] We must determine whether the evidence is sufficient as a matter of law 
to show that the insured was rendered unfit or disabled from performing sub- 
stantially or practically all material acts, mental and physical, characterizing his 
occupation, namely, that of general manager of a mine, eliminating from our con- 
sideration incidental subsidiary acts as well as heavy physical labor and those things 
having relation to entering a mine, for such were not within the contemplation of 
the contract. 1 C. J. 464; Couch on Insurance, §§ 1670, 1688; 4 Joyce on Insu:- 
ance, § 3031; Fidelity & Casualty Company of New York v. Bynum, 221 Ky. 450, 
298 S. W. 1080; Benefit Association v. Secrest, supra; James v. U. S. Casualty 
Company, 113 Mo. 622, 88 S. W. 125, 126; Bellows v. Travelers’ Insurance Com- 
pany (Mo. Sup.) 203 S. W. 978; Metropolitan Casualty Insurance Company v. 
Cato, 113 Miss. 283, 74 So. 114, 118. 


According to the plaintiff, his duties required him to do “most anything.” 
He enumerated them to include seeing to the loading and weighing of coal, keep- 
ing time, directing the operations in several specified ways, some of which re- 
quired him to go back into the mine; and that many of his duties were physical 
acts, such as helping to unload slate, dumping and shoveling coal, and replacing 
wrecked cars on the track. 


Concerning the effect of his injury, he stated that he did not pay much at- 
tention to it, and went about his work that day. In the afternoon, because of pain, 
he quit work and laid down. The next day he was informed by a physician that 
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he had a rupture or hernia. For some time afterward he had to lie down fre- 
quently during the day, but occasionally went to the mines and superintended some 
of the work. He stated that he was prevented from doing practically anything 
that required any lifting or stooping. After securing a truss, he got around and 
did “a right smart little bit and helped as to looking aiter the work.” This con- 
tinued for thirteen weeks. He estimated that thereafter he could do about 25 per 
cent. of what he could do before the accident. On cross-examination, it developed 
that he went every day to the mine, which was about eight miles from his home; 
that he weighed up the coal; sold his products; picked sulphur out of the coal; 
kept the time; saw that there were plenty of ties, rails, and timbers, and that the 
machinery was kept up and the coal brought out, and the cars returned into the 
mine. These enumerated activities must be regarded as destroying or at least 
modifying the general statements as to the extent of the interference with his 
occupation caused by the injury. Duvall v. Commonwealth, 198 Ky. 609, 249 S. W. 
768; Bass v. Commonwealth, 232 Ky. 445, 449, 23 S.W.(2d) 926, 928; A&tna Life 
Insurance Company v. McCullough, 191 Ky. 226, 229 S. W. 1033. 

The appellee’s physician testified that immediately after McHargue claimed 
to have been injured, as above stated, they found him suffering with a slight 
hernia, and at that time he was not able to labor because of pain. They testified 
that he later secured a truss which enabled him to do- ordinary, light work, but 
because of the danger involved he was not in condition to perform any heavy 
manual labor. McHargue testified the doctors never prescribed anything for him 
except that a surgeon recommended that he wear a truss. He began doing so three 
or four months after the injury. 

The evidence for the company was to the effect that, after the accident, 
McHargue continued to do all that he did before, and continued to do the same 
manual labor about the mines that he had theretofore done. Surgeons testifying 
for it described the hernia and stated that from an examination of McHargue it 
should not have prevented him from doing office work, and with a properly fitted 
truss he could do ordinary light, manual labor. Their testimony minimizes the 
injury and its effect. 


Looking for guidance to the precedents applying the total disability clause to 
the facts, one will observe the difficulties met in allocating a particular case be- 
tween the two classes—total disability and partial disability. There is a twilight 
zone between them. We may note some of the cases where the policy provision 
was identical or substantially the same as that before us and in which the facts 
were similar, and in which it was held they did not come within the terms of the 
policy. 

In AEtna Life Insurance Company v. McCullagh, 191 Ky. 226, 229 S. W. 1033, 
1035, the insured was a clerk and messenger of the financial secretary of an in- 
stitution. His injuries resulted in a stiffening and shortening of his leg, and 
required the use of a crutch. His injury was painful, serious, and permanent. 
While the evidence showed that he was greatly inconvenienced and handicapped, 
and though he testified, as did the appellee here, that he could not do several 
things he had previously done in his work, the facts developed upon his cross- 
examination showed that, while perhaps he did not do them, yet he was able to 
do so. As stated in the opinion, “Our inquiry is addressed to the effect it [the 
injury] has upon his ability to perform his customary duties.” 

A leading case is Doyle v. N. J. Fidelity & Plate Glass Insurance Company, 
168 Ky. 789, 182 S. W. 944, Ann. Cas. 1917D, 851. The view was expressed that 
recovery should not be denied because the insured was able to do minor and trivial 
things or to direct his business and do some work himself, or if his injuries were 
such that common prudence demanded that he desist from his labors and rest if 
it was reasonably necessary to effect a cure: but that it should be denied if he 
was unable to do the things which constitute substantially all of his occupation, 
or if he was wholly disabled from doing all the substantial and material acts 
necessary to be done. Recovery was denied because the insured (a dentist) was 
in his office regularly and at times performed substantially all of his accustomed 
duties as set out in the opinion. 

Where a laborer about a railroad station, during most of the time in which 
he claimed to have been disabled and prevented “wholly and continuously * * * 





css, 2 Coleman v. National Life & Accident Ins. Co. R51: 
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from performing any and every duty pertaining to his business or occupation,” 
had performed all or substantially all of his duties, although with more difficulty, 
it was held in Provident Life & Accident Insurance Company v. Harris, 234 Ky. 
358, 28 S.W.(2d) 40, that he was not entitled to recover under the policy, and that 
the court should have so directed the jury. 

In Coburn v. Maryland Casualty Company, 224 Ky. 377, 6 S.W.(2d) 471, the 
insuring clause was identical. A railroad conductor had his fingers badly mashed, 
and they became infected. For a continuous period of three weeks, and at other 
times intervening before his death, the insured performed all of his duties of his 
occupation, although it appeared he was suffering from his injuries. The triaj 
court was sustained in having directed a verdict for the insurance company. 

Continuing our exploration into the cases, we find many assembled in 24 
A. oR. 24; 37 A: Le BR: 15ts 4) AW LR, 1976; 52 AL OR TOS > 79 A; BOR: 
857. Among the notes are several cases in which the same clause was construed and 
applied to occupations of an administrative or executive character; and, where 
the insured was able to continue in his work, although handicapped to more or 
less extent, recovery was denied for total disability. 

Because of the description of duties, we may note particularly James v. U. § 
Casualty Company, 113 Mo. App. 622, 88 S. W. 125, in which the insured was a 
queensware merchant. He was insured as a “proprietor” with duties stated to be 
“office duties and traveling.” It was held that the policy should be regarded as 
insuring James against inability to perform the substantial things incident to his 
general occupation and not merely to office duties and traveling. 

In 7 Couch on Insurance, § 1688, there are also: collated and classified the 
cases involving persons engaged in a particular occupation or business. The per- 
tinent case of Hollobaugh v. People’s Ins. Ass’n, 138 Pa. 595, 22 A. 29, is there 
digested thus: “Where the insured, an oil well superintendent, sustained a severe 
injury in the muscles of his left arm which totally incapacitated him from follow- 
ing his regular occupation for a certain period, and prevented him subsequently 
for some time from doing certain parts of his work, it was held that there was 
neither a ‘partial permanent’ nor a ‘total permanent’ disability, it appearing that 
he was at no time confined to the house, that on several occasions he visited oil 
wells under his supervision, and gave directions as to what should be done, and 
that he made purchases of supplies, paid the workmen, and made reports to his 
employer, although he was compelled to hire persons to perform the principal part 
of his duties.” 

[4] It is our conclusion that the appellant did not show total disability within 
the terms of his policy, and that the trial court should have withheld the submis- 
sion of that issue from the jury. 

It is tacitly admitted by the appellant that the insured was entitled to recover 
under the partial disability clause of his policy. The claim of error in the instruc- 
tions pertains to total disability. Hence it has not been necessary to consider it. 

To the extent that recovery was had for partial disability, the judgment is 


affirmed; but, as to the total disability issue, it is reversed for consistent pro- 
ceedings. 





COLEMAN v. NATIONAL LIFE & ACCIDENT INS. CO. No. 14380 
Court of Appeal of Louisiana. Orleans." Jan. 16. 1933. 
145 Southern Reporter 298. 
INSUKANCE. 


Sick benefit policy exempting venereal diseases from its coverage imposed on 
liability for syphilis, although acquired accidentally and not through sexual in- 
tercourse. 

Word “venereal” means pertaining to sexual intercourse; communi- 
cation with sexual intercourse, as venereal disease, venereal, virus, or 
poison, but, when phrase “venereal disease” is used, it does not neces- 
sarily mean, as perhaps was once the case, a sexual disease, but one of 
several diseases identified with sexual intercourse, and is also defined as 
collective term for gonorrhea, chanchroid, and syphilis. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 
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Action by Richard Coleman against National Life & Accident Insurance 
Company. From a judgment dismissing the suit, plaintiff appeals. 

Affirmed. 

Harry R. Cabral, of New Orleans, for appellant. 

S. S. Goldman, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit upon a policy of life and sick benefit insurance, wherein plain- 
tiff claims seven weeks’ total disability at $10 per week, or $70 plus a penalty of 
100 per cent. and $90 attorney’s fees, under the provisions of Act No. 310 of 
1910. The defendant insurance company denied liability upon the ground that 
the illness resulting in the disability forming the basis of this claim was due to a 
venereal disease, or a disease of venereal origin, which, under section P of the 
policy sued on, is excepted from the coverage of the policy. 

There was judgment below in defendant’s favor dismissing plaintiff’s suit, 
and plaintiff has appealed. 

In this court, in argument and in brief, counsel for plaintiff admits that the 
record establishes the fact that plaintiff's illness was due to lues, aortitis, and 
hypertension, which, it is explained, is a syphilitic infection of the aorta, but the 
contention is that a fair interpretation of the policy provision on the subject is 
that it does not apply to venereal diseases contracted in any manner except through 
sexual intercourse, and that the plaintiff in this case did not acquire the disease 
in that way, but accidentally and adventitiously; that, as a matter of fact, he 
was incapable of sexual intercourse, being an old man without sufficient virility, 
the plaintiff himself testifying that he had not enjoyed sexual intercourse for 
more than five years prior to his illness. In other words, the argument is that 
syphilis is not a venereal disease, unless contracted socially, which method of ac- 
quisition was not possible for plaintiff, due to his sexual deficiency. In the words 
of counsel: “We maintain that the plain language of the policy contemplates that 
the venereal disease must be contracted by reason of contact with the diseased 
person, because the adjective ‘venereal’ has a well defined meaning, and if the 
insured became infected in any other way than in a venereal manner, the clause in 
the policy is inapplicable to the facts as in this case. The word ‘venereal’ is de- 
fined in Webster’s Dictionary as (1) ‘pertaining to sexual intercourse; (2) com- 
munication with sexual intercourse as venereal disease, venereal, virus or poison.’ ” 

The provision of the policy in question reads as follows: 

“This policy does not cover: (1) Suicide, sane or insane, or any attempt 
thereat, sane or insane; (2) any venereal disease or disease of venereal origin. 
** *" 

The etymology of the word “venereal” supports the contention of counsel. 
It means pertaining to Venus, the Goddess of Love, in whose honor a temple was 
Imlt April Ist, 114 B. C., in expiation for the loss of chastity of three vestal vir- 
gins. The chief festival of Venus occurred on the anniversary of the foundation 
of the temple, and was known as the Veneralia. A venereal disease, therefore, is 
a disease which results from sex love or intercourse. Venereal desire is a desire 
for sexual gratification. See Webster’s New International Dictionary, 1926 Edi- 
tion. It is quite likely that originally the term “venereal,” as applied to diseases, 
meant only such diseases as resulted from sexual intercourse, for, until medical 
science had advanced sufficiently to recognize the bacterial origin of disease, its 
communication by other methods must have been unknown. Even now the most 
common method of infection is through sexual intercourse. But the gonococcus 
hacilli and the spirocheta protozoan do not depend upon cohabitation for the ex- 
tension of their malignant activities, which have ever and always distressed man- 
kind. Gonorrhea and syphilis may be acquired by a handshake, a kiss, or by other 
means of contact with an infected individual. They may be acquired by handling 
clothing and by the use of a common drinking vessel; in short, by any method 
which permits the bacilli to be transmitted to one’s person. 

Consequently, when we use the phrase “venereal disease” to-day, we do not 
necessarily mean, as perhaps was once the case, a love or a sexual disease, but one 
of several diseases so identified with sexual intercourse as to be best described 
by a term which has now lost some of its appropriateness. 

In the 39 Cyc. 2122, we find a definition of venereal disease as “a collective 
term for gonorrhea, chancroid and syphilis.” 
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In our opinion, the policy, which exempts venereal diseases from its coyer- 
age, imposes no liability upon the insurer for the effects of syphilis, however jt 
may be acquired, whether socially or accidentally, for the reason that the intend- 
ment of the provision is to except from the insurer’s liability venereal diseases, 
and not only such diseases as are socially acquired, since a venereal disease, 
whether it originate from sexual intercourse, or from shaking the infected hand 
of a friend, is nevertheless a venereal disease. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


























COCHRAN v. NATIONAL CASUALTY CO. No. 73. 
Supreme Court of Michigan. Jan. 3, 1933. 
246 Northwestern Reporter 87. 








3. INSURANCE. ; ; é 

Where, under agreement, assurer’s agent establishes practice of collecting 
premiums at assured’s home, assured is not in default on agent’s abandoning plan 
without notice. ; 

Assured is not to be deemed in default on agent’s abandonment of 
plan and his failure to collect, without notice to assured that payments 
must be made elsewhere, if assured be always able and willing to pay. 
(For other cases, see Insurance, Dec. Dig. § 388[4].) 

4. INSURANCE. : 

Assurance by assurer’s agent to assured that agent would handle claim as he 
had handled previous claim, in which premiums were deducted from benefit checks, 
estopped assurer from claiming forfeiture for nonpayment pending adjustment. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

5. INSURANCE. 

Representations to assured by assurer’s agent, that he would obtain necessary 
doctor’s certificates as he had done under previous claim on health and accident 
policy, estopped assurer. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

6. INSURANCE. 
Assurer failing when claim was made to deny liability because assured ne- 


glected to furnish doctor’s reports held estopped subsequently to rely on such 
neglect. 







































































(For other cases, see Insurance, Dec. Dig. § 560[1].) 
7. INSURANCE. 

Under health and accident policy contemplating increased benefits if policy 
continued in force, assured held entitled to benefits; benefits not resting on specific 
dates of payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Circuit Court, Muskegon County; John Vanderwerp, Judge. 

Suit by James C. Cochran against the National Casualty Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Alexis J. Rogoski, of Muskegon, for appellant. 

Harold H. Smedley, of Muskegon, for appellee. 

Feap, J. 

[1] Plaintiff had verdict of a jury and judgment in suit on a health and 
accident insurance policy. Defendant contends the court should have directed a 


verdict in its favor. This being the only claim of error, the facts must be taken 
most favorably to plaintiff. 


Clarence Wilfong, defendant’s agent to solicit policies and collect premiums, 
solicited plaintiff's policy, which was issued January 30, 1928. He told plaintiff he 
would call for the premiums every month. He or his representative called at 
plaintiff's home and collected premiums for over three years. 

In May 1929, plaintiff sustained a broken leg and was disabled for sixty days. 
Defendant paid him $150, through Wilfong, deducting two months’ premiums 



















































































Acc. | Cochran v. National Casualty Co. 853 


from the final payment as Wilfong did not collect during plaintiff's disability. Wil- 
fong handled the matter and obtained the necessary doctor’s certificates of the 
injury. 
Ty ttarch 20, 1931, plaintiff contracted pneumonia and was incapacitated until 
May 13th. The March premium had been paid. On April 22d, when $75 was due 
plaintiff, defendant issued to him a check for $50, which Wilfong delivered to 
plaintiff at the hospital. The check contained a writing to the effect that its in- 
dorsement by the payee should be considered as full compromise and settlement 
and release and payment of all claims under the policy for the pneumonia or any 
continuance or effects thereof. Plaintiff, whose eyes were affected by the illness, 
said he did not read the writing, but indorsed the check, and his wife cashed it. 
There was no talk of settlement or compromise at the time, and Wilfong said the 
writing might have been a mistake on the part of the insurance company. 

Wilfong also told plaintiff the company would settle with him as it had 
before, and that he, Wilfong, would fill out the final blanks when the doctor 
released plaintiff. 

Wilfong did not call for the April, May, or June premiums, nor obtain the 
doctor’s certificate of discharge of plaintiff from treatment. Plaintiff was always 
ready to make payment. He tried to get in touch with Wilfong, but could not. 

June 12th plaintiff had an accident which resulted in loss of an eye. Wilfong 
was notified and then made the claim that the policy had lapsed for failure to pay 
the premiums. 

July 14th plaintiff wrote defendant for payment of the balance of the pneu- 
monia claim and for adjustment of the eye injury. Defendant replied, claiming, 
first, that the check for $50 was in full settlement and release of the pneumonia 
liability, and, second, there was no liability for the eye injury because the policy 
had lapsed for nonpayment of premiums. 

Defendant urged these grounds on motion for directed verdict, and also that 
plaintiff had not furnished periodical doctor’s reports required by the policy. 


The policy also provided that, if continued in force by payment of premiums 
on or before the due dates, 5 per cent. would be added to the benefits for each 
period of three consecutive months immediately preceding the accident or illness. 

Plaintiff had verdict of a jufy for balance of the pneumonia claim, for the 
eye injury, and the accumulated additions. 


[2] The $50 check was not given and received in compromise. There was no 
dispute between the parties. Admittedly, $75 was then due plaintiff under the 
policy. The cases relative to the finality of a settlement or the necessity for tender 
back on compromise, induced by fraud or in case of dispute, are not applicable. 
The pertinent rule is, that where there is no dispute between the parties as to 
liability or amount, an agreement to discharge the whole debt on payment of part 
is without consideration, the payment is pro tanto, the discharge is not operative, 
and tender back is not required as a condition of suit. Leeson v. Anderson, 99 
Mich. 247, 58 N. W. 72, 41 Am. St. Rep. 597; People v. Fidelity & Deposit Co., 
195 Mich. 738, 162 N. W. 338. : 

[3] For over three years premiums had been collected by defendant's agent 
at plaintiff’s home in accordance with the arrangement made when the policy was 
issued. Where such practice has been established by agreement, it is a salutary 
rule that the assured is not to be held in default on the collector’s abandonment of 
the plan and his failure to collect, without notice to the assured that payments 
must be made elsewhere, if the assured be always able and willing to pay. Any 
other ruling would be an invitation to fraud. Baker v. Michigan Mut. Protective 
Association, 118 Mich. 431, 76 N. W. 970; Henderson vy. Grand Rapids Accident 
& Health Ins. Co., 150 Mich. 105, 113 N. W. 1133. 


[4] Wilfong was the only agent of defendant with whom plaintiff came ir 
contact. Upon defendant’s authorization he had handled a prior claim for bene- 
fits. He represented defendant in payment of part of the pneumonia claim. In fine, 
defendant held him out to plaintiff to represent it in connection with the policy. 
Consequently, Wilfong’s assurance to plaintiff that he would handle the pneumonia 
matter as he had the former claim, in which premiums were deducted fronr 
benefit checks, estopped defendant from claiming forfeiture for nonpayment pend- 
ing adjustment. Defendant could not permit its agent to engage upon a course of 
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conduct which lulled assured into the belief that the procedure was proper and 
then trap him with the written words of the policy. 

[5, 6] A similar estoppel runs as against the policy provision that plaintif 
should furnish periodical doctor’s reports, because of Wilfong’s representations that 
he would obtain the necessary doctor’s certificates as he had done before. More- 
over, defendant was estopped because it failed to deny liability on this groung 
when claim was made. Fenton v. National Fire Ins. Co., 235 Mich. 147, 209 N. w 
42. 

[7] The provision for increased benefits does not rest upon specific dates of 
payments, but is an advantage accruing from continuance of the policy. As the 
policy continued in force, plaintiff was entitled to benefits. 

Judgment affirmed, with costs. 


McDonald, C. J., and Clark, Potter, Sharpe, North, Wiest, and Butzel, JT, 
concur. a 


PANKONIN v. FEDERAL LIFE INS. CO. No. 29169. 
Supreme Court of Minnesota. Dec. 16, 1932. 
246 Northwestern Reporter 14. 
1. INSURANCE. 


Accident insurance policy held to render insurer liable for indemnity in event 

insured sustained disability while using or operating plow. , 
Accident insurance policy provided for indemnity for loss of life or 
disability “sustained by the wrecking or disablement of any horse-drawn 

or motor-driven car or motorcycle in which the insured is riding or driv- 

ing or by being accidentally thrown therefrom, including accidents * * * 

while using or operating farm wagons, mowers, binders, plows and other 

farm machinery which is motor-driven or horse-drawn. * * *” 

(For other cases, see Insurance, Dec. Dig. § 453.) 

2. INSURANCE. 

Evidence held to support finding that insured, kicked by horse while adjust- 
ing its collar preparatory to hitching horse to plow, was injured while “using or 
operating plow” within accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. An accident insurance policy is construed as imposing liability, first, in the 
event of the insured’s sustaining an injury by the wrecking or disablement of a 
plow upon which he was riding or by being accidentally thrown therefrom; and, 


secondly, in the event of the insured’s sustaining disability while using or operat- 
ing a plow. 


2. Insured was plowing with a two-horse walking plow, At lunchtime he 


unhitched and unbridled his team and fed them beside a building but ten feet 
from the plow. After lunch, in preparing to resume plowing, he put a bridle on 
one horse, and, while attempting to adjust its collar, which had slipped down on 
its neck while it was attempting to eat grass, the horse kicked him, inflicting fatal 
injuries. Held, that the question whether the insured was injured while “using or 
operating” a plow was for the jury, and that the evidence was sufficient to sup- 
port the finding that he was so injured. 

3. Plaintiff testified on direct examination that the insured would have been 
plowing all afternoon in order to finish; on cross-examination, she testified that 
her husband had told her that he was going to finish plowing that afternoon 
Held, that the denial of defendant’s motion to strike the answer given on direct 
examination as hearsay was not error. 

Appeal from District Court, Washington County; Alfred P. Stolberg, Judge. 

Action by Inga Pankonin against the Federal Life Insurance Company. Ver- 
dict for the plaintiff. From an order denying its alternative motion for judgment 
non abstante or a new trial, the defendant appeals. 

\firmed. 


Doherty, Rumble, Bunn & Butler and Edgar G. Vaughan, all of St. Paul, 


for appellant. 
Sullivan & Neumeier, of Stillwater, for respondent. 


Witson, C. J. 
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Acc. ] Pankonin v. Federal Life Ins. Co. 


Defendant appealed from an order denying its alternative motion for judg- 
ment non obstante or a new trial. 

Defendant issued an accident policy to Charles F. Pankonin, who was later 
kicked by a horse, resulting in his death. Plaintiff is the surviving widow of 
the insured, and is the sole beneficiary named in the policy, part of which reads 
as follows: 

“Part III. Automobile and Specified Farm Machinery Accidents. 

“(a) For loss of life, both hands or both feet, sight of both eyes or one hand 
and one foot, sight of one eye and one hand or sight of one eye and one foot, 
sustained by the wrecking or disablement of any horse drawn or motor driven 
car or motorcycle in which the Insured is riding or driving or by being accident- 
ally thrown therefrom, including accidents causing Death or disability sustained 
under the conditions specified in this Part while using or operating farm wagons, 
mowers, binders, plows and other farm machinery which is motor driven or 
horse drawn, the Company will pay the sum of $1,000.00.” 

The insured plowed with an ordinary walking plow pulled by two horses. He 
stopped plowing at noon for lunch. He drove the team with the plow near the 
center of the field to within about 10 feet of an old building and tent where he 
and his wife were temporarily living. He there unhitched, removed the bridles, 
and tied the horses alongside the building about 10 feet from where he left the 
plow and there fed the horses. After lunch, the insured and plaintiff put the bri- 
dies on the horses preparatory to hitching them to the nearby plow, with the in- 
tention of resuming plowing. While the insured was thus engaged, he attempted 
to adjust the collar on one of the horses, and he was kicked by the horse, result- 
ing in fatal injuries. 

The court submitted to the jury the question whether the insured was op- 
erating a plow, under the terms of the policy, at the time of his injury. 

[1] 1. The appellant argues that the clause in the policy in reference to using 
or operating a plow relates back to the first part of the quoted portion of the 
policy so that there can be no recovery unless the injuries are “sustained by the 
wrecking or disablement [of the plow] * * * or by being accidentally thrown 
therefrom [from the plow].” With this construction we do not agree. We are 
of the opinion that liability would follow under the quoted language of the policy, 
first, in the event of an injury sustaiend by the wrecking or disablement of a plow 
upon which the insured was riding or by being accidentally thrown from such 
plow: and, secondly, liability would follow if the insured sustained disability 
while using or operating a plow (or other implements mentioned). Appellant 
claims that the clause “under the conditions specified in this part” relates back to 
the first part of the quoted portion of the policy. Perhaps this clause is some- 
what ambiguous and indefinite. If so, under the well-established rule the policy 
which was prepared and issued by the insurer must be construed most favorably 
for the insured. 

[2] 2. Was the injury suffered by the insured sustained while using or op- 
erating a plow? The plow which the insured used was of course horse-drawn 
The question narrows itself down to whether, when the insured put the bridle on 
the one horse and attempted to adjust its collar which had slipped down on the 
neck of the horse while it was attempting to eat grass, he was doing a service or 
work included in the term “operating” the plow. That is our question. 

In Scheppmann v. Swennes, 172 Minn. 493, 215 N. W. 861, we construed the 
statute requiring an automobile to have a red rear light when operated upon a 
public highway at night as applicable to cars which in the course of operation are 
parked or left standing on the highway. This was a, liberal but wholesome con- 
struction of the word “operate.” since there was no mechanical movement while 
the automobile was so parked. Koplovitz v. Jensen, 197 Ind. 475, 151 N. E. 390, 
is to the same effect. 

In Wendt v. Wallace, 185 Minn. 189, 240 N. W. 470, the word “operation” of 
a public garage was construed as including all the various activities therein which 
together constitute the carrying on of the business. See, also, Geisen v. Luce, 185 
Minn. 479, 242 N. W. 8. 

In Johnson v. Bergquist, 184 Minn. 576, 239 N. W. 772, 774, we held that a 
tractor was “actually engaged in work upon the surface of a highway” when it 
Was attached to a grader at the place where the work was to be done and the 
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operator had left the motor running temporarily to give help to the grader man 
in adjusting the grader blade and had hold of the blade with a wrench applying 
his strength and efforts in the course of his employment. oe 

In Union Indemnity Co. v. Storm, 86 Ind. App. 562, 158 N. E. 904, it was 
held that an insured was injured while operating his automobile at a time when 
he had stopped his car and was engaged in repairing a tire with the intention of 
again proceeding to drive the car after he had completed the repairs. 

In Stroud v. Board of Water Commissioners, 90 Conn. 412, 97 A. 336, it was 
held that the word “operation” in reference to a motor vehicle cannot be limited 
to a state of motion controlled by the mechanism of the car, but that the word 
“operation” includes stops ordinarily made in the course of their operation. 

In Gilbert v. Life & Casualty Ins. Co., 185 Ark. 256, 46 S.W.(2d) 807, it was 
held that the insured was killed while standing on a public highway by heing 
struck by a cable, one end of which was fastened to a tractor and the other end 
fastened around a stump; the last-mentioned end having slipped off and struck 
him. The work in which the parties were engaged was pulling stumps on the 
ground intended for a new highway, and in preparation to grading same: the 
road having been laid out by a formal order, but not yet having been graded or 
used by the public. é 

In Great American Casualty Co. v. Williams, 177 Ark. 87, 7 S.W.(2d) 775, 
it was held that an insured was operating a binding machine harvesting rice, while 
he was down under it making adjustments or repairs and injured by a sledge 
hammer falling off the seat of the machine striking his foot. 

In Gatewood y. Continental General Life Ins. Co. (D. C.) 23 F.(2d) 211, the 
question was whether the insured was accidentally killed “by being struck or run 
down by a conveyance while walking on or across any public highway.” The in- 
sured was at a railroad depot to supervise some work. A boy stood by holding a 
horse which became frightened by the exhaust from a locomotive and kicked the 
insured and inflicted permanent injuries. The court held that the place was a 
public highway within the meaning of the policy, and also held that the horse, 
having been used to convey a passenger from his home to the depot, was a con- 
veyance within the meaning of the policy. 

In Commonwealth v. Henry, 229 Mass. 19, 118 N. E. 224, L. R. A. i918B, 
827, there was a criminal prosecution for: the violation of the statute where the 
question was whether an automobile left standing on a highway after dark with- 
out lights and with the engine at rest can be found to be operated within the 
meaning and intent of the statute. It was there held that the word “operated” 
is not limited to a state of motion produced by the mechanism of the car, but 
includes at least ordinary stops upon the highway, and that such stops are to he 
regarded as fairly incident to the operation of the car. 

In the instant case the insured was within 10 feet of the plow, and was doing 
the necessary things preparatory to hitching his team to it. It was necessary for 
him to hridle the horse, and it was also necessary for him to adjust the collar. 
There was nothing unusual in the conduct on his part: it was incident and ex- 
tremely closely related to the operation of the plow. We are of the opinion that 
the question whether the insured was injured while “using or operating” a plow 
was properly submitted to the jury, and the evidence is sufficient to support the 
finding that he was so injured. 

[3] 3. The appellant assigns as error the refusal of the trial court to strike 
out certain testimony of plaintiff. Relative to conditions at noon on the lay of 
the accident, plaintiff testified on direct examination as follows: 


“QO. How much plowing was there remaining? A. Well, he would have heen 
plowing all afternoon. 
“QO. The field had heen partially plowed in the morning? A. Yes, he had 


plowed all morning.” 
Later in the day, when plaintiff was called by defendant for cross-exam- 
ination under the statute, she testified as follows: 
“Q. This morning I believe you testified, Mrs. Pankonin, that your husband 


intended to do some plowing in the afternoon? A. Yes, he did. He intended to 
finish up that afternoon. 


“Q. Did he tell you he was going to finish that plowing? * * * A. Yes, he did.” 
The defendant then moved that the testimony given by plaintiff in the morn- 
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Acc. | Masters v. Metropolitan Casualty Ins. Co. 857 


ing, where she said they were going to plow the field in the afternoon, be strick- 
the ground that it was hearsay. The motion was denied. We think prop- 
In the answer on direct examination as to how much plowing remained 
to be done, the witness apparently gave her own opinion that the insured would 
have been plowing all afternoon. What she said on cross-examination was that 
the insured had told her he was going to finish that afternoon; hence the record 
does not disclose that the answer given on direct examination was hearsay or 
way in any way based upon the statement of the insured. This woman was help- 
ing in the field work, and apparently had ideas of her own as to how long it would 
take to finish the plowing. She said it would take all afternoon. She said her 
husband told her he would finish that afternoon. Perhaps they were both right. 
Anyway, there was no error. 
Aftirmed. 


MASTERS v. METROPOLITAN CASUALTY INS. CO. No. 28337. 
Supreme Court of Nebraska. Janu. 6, 1933. 
246 Northwestern Reporter 242. 
INSURANCE. 
Evidence disclosed insured had hernia before accident; hence verdict against 
insurer was unsupported where accident policy excluded disability caused by hernia. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

Evidence examined and found insufficient to support verdict. 

Appeal from District Court, Dodge County; Spear, Judge. 

Action by Raymond Edward Masters against the Metropolitan Casualty In- 
surance Company of New York. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and case dismissed. 

Brome, Thomas & McGuire and G. H. Seig, all of Omaha, for appellant. 

Courtright, Sidner, Lee & Gunderson, of Fremont, for appellee. 

a Goss, C. J., and Dean, Good, Eberly, Day, and Paine, JJ. 

Day, J. 

This is an action for weekly indemnity under an accident insurance policy 
which excepts coverage for disability caused directly or indirectly, wholly or 
partly, by hernia. The insurance company defended on the theory that plaintiff's 
disability was due to hernia for which no indemnity was due under the terms of 
the policy. The defendant appeals from a judgment in favor of plaintiff. 


Appellant contends that the evidence does not support the verdict. The plaintiff 
testified that he had an accident; that thereafter he had an operation for hernia. 
A physician, who examined him in November following the accident in January 
and the operation in February, testified from the examination and the history given 
him as to the nature of hernia in general and the extent of plaintiff's disability. 
However, plaintiff by his testimony had fixed the limit of his recovery at fifteen 
weeks’ total disability, and no amount of opinion evidence would entitle him to a 
greater recovery. , 

But that is not the controlling question, which is: Was the plaintiff's hernia 
caused by the accident of January 9, 1931, or did the plaintiff have the hernia 
before that time? There is no evidence that the hernia was caused by the accident 
of January 9, 1931. There is evidence that after the accident the hernia caused 
disability. A physician testified for the defendant that he examined the plaintiff 
in January, 1930, a year before this accident; that plaintiff then had a hernia; 
that he saw him after this accident, and that he had the same hernia with an 
increase of the local symptoms over the previous year. This evidence is uncon- 
tradicted by competent evidence. In order to forestall future controversy, we 
note that plaintiff denies that this physician told him in 1930 that he had a hernia. 
The only conclusion which the evidence supports is that the plaintiff had the 
hernia at least a year prior to the accident involved in this case, and that the 
accident did not cause the hernia. p 

This was therefore a disability for which the defendant did not contract to 
indemnify the plaintiff. The judgment of the district court is reversed and the 
case dismissed. 

Reversed and dismissed. 
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RUBINSON et al. v. NORTH AMERICAN ACCIDENT INS. CO. OF 
CHICAGO, ILL. No. 28338. 
Supreme Court of Nebraska. Jan. 12, 1933. 
246 Northwestern Reporter 349. 
1. INSURANCE. on 

Information acquired by insurance agent when obtaining accident insurance 
application held imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

2. INSURANCE. 

Insurer’s retention of benefits obtained by agent constituted ratification of 
agent’s acts; presumption being agent communicated to insurer specific insurance 
desired. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

3. INSURANCE. 

Where insurer’s agent and insured understood protection against loss of life 
from automobile accident was desired, policy merely providing coverage for death 
by external, violent, and accidental means while riding in public conveyance could 
be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Syllabus by the Court. 

1. The knowledge and information acquired by an insurance agent at the 
time an application for accident insurance was written was imputed to the com- 
pany and, where the company accepted and retained the benefits obtained by its 
agent, such acceptance amounts to a ratification by the company of the act of tts 
agent. 

2. A policy of insurance providing for the payment of $10,000 upon the death 
of the insured by external, violent and accidental means may be reformed to in- 
clude death as the result of injuries received in an automobile accident, where 
the evidence is sufficient to show that the agent and the insured mutually under- 
stood the express coverage and protection desired by the insured, but which was 
lacking in the policy issued, and such fact was not discovered until after the death 
of the insured. 

Appeal from District Court, Douglas County; Dineen, Judge. 

Action by Ethel Rubinson and another against the North American Accident 
Insurance Company of Chicago, Ill. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 4 

Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, Iowa, and Brome, 
Thomas & McGuire, of Omaha, for appellant. 

Harry Silverman, of Omaha, and Raymond N. Klass, of Cedar Rapids, Iowa, 
for appellees. 


—— _— Goss, C. J., and Dean, Good, Eberly, Day, and Paine, JJ. 
FAN, J. 

On or about November 14, 1929, a policy of accident insurance was issued tu 
Harry Rubinson by the North American Accident Insurance Company of Chicago. 
The insured died, on or about June 15, 1930, as the result of bodily injuries 
received in an automobile accident. His widow, Ethel Rubinson, as_ beneficiary 
under the policy, and O. L. Walker, to whom she assigned one-twentieth of the 
proceeds of the policy in suit, are the plaintiffs herein. They began this action 
in the district court for Douglas county against the defendant insurance company 
to obtain a reformation of the policy and, as so reformed, to provide that the 
payment of $10,000 for death by external, violent and accidental means generally 
shall include death as the result of injuries received in an automobile accident. 
Upon submission, the court found and decreed that the plaintiffs are entitled to 
a reformation of the policy to conform to the agreement of the parties, and judg- 
ment was thereupon entered for them and against the company in the sum of 
$10,000, with interest, and it was also ordered that the company pay plaintiffs’ 
counsel $1,000 as attorneys’ fees. The defendant company has appealed. 

On the application for the policy in suit provision is made that the following 
benefits will be paid by the company in the event of accident, namely: For loss 
of life, $10,000: for loss of both hands, $10,000; for loss of both feet, $10,000; 





Acc.| Rubinson etal. v. North American Acc. Ins. Co. of Chicago, Ill. 859 


for loss of one hand and one foot, $10,000; for loss of one hand, $2,500; for loss 
of one foot, $2,500; and for the loss of one eye, $1,500. But from a provision 
in the policy relating to the $10,000 benefits, above described, it appears that the 
loss of life or injuries must have been incurred while the insured was riding in a 
public conveyance, presumably as a fare-paying passenger. In another part of the 
policy, however, provision is made for the payment of $100 to the beneficiary 
named therein for the loss of the life of the insured if caused by any accident 
“not otherwise covered by this policy.” In pursuance of this last provision, a 
draft for $100 was sent by the company to the beneficiary herein as full satisfac- 
tion of the amount due under the policy, but this draft has never been presented 
for payment. 

The record discloses that the insured was not versed in the use of the English 
language. His son, who was present when the solicitation of insurance was made, 
testified that the agent pointed out that the policy provided for a $10,000 death 
benefit payable upon the accidental death of the insured. It appears that the insured 
especially desired protection against loss of life or injuries from automobile acci- 
dent and that the agent was so informed at the time. And when the policy was 
delivered, the agent again stated to the insured and his son that the policy was 
just as had been represented by him. 

The company’s agent testified that he referred the applicant to the provisions 
of the application and to the statements contained therein, and also to the policy. 
3ut it appears that a copy of the policy was not shown to the insured at the time 
he signed the application therefor. The agent testified that he informed the insured 
that the policy in suit was a general accident policy providing for the payment of 
a $10,000 death benefit and that it was in all respects as represented and would 
afford the same protection described on the back of the application. It also appears 
that the agent understood that the applicant desired insurance protecting him 
against injuries or loss of life in an automobile accident. 

Upon receipt of the $100 draft by the plaintiff, one of her sons wrote to the 
company making inquiry as to why the draft was not in the amount of $10,000, 
which was the sum the insured understood would be paid to his beneficiary in the 
event of his accidental death. At a later period, this witness wrote to the company 
for information in respect of the handling of an agency, and in response thereto, 
the company wrote: “Our ‘Improved Premier’ policy pays $10,000 principal sum for 
accidental loss of life, limbs or eyesight, and a benefit of $25 a week for loss of 
time from accidental injury or sickness, for a premium of only $10 a week, as 
shown on the inclosed circular.” : 

Certain advertisements of the company contain the statement: “Which will your 
family want? In case of your accidental death, which would you rather give to 
your family—$10,000 cash—or sympathy?” Other advertisements clearly point out 
that the policy provides for the payment of $10,000 for accidental death and 
nowhere in such advertisements is it stated that, in order to recover the benefits 
described therein, the insured must have been riding in a public conveyance. 


[1, 2] The policy in question was the first that had been written for the de- 
fendant company by the agent, but it is not shown that he was inexperienced, 
nor does it appear that he was not clothed with ample authority to represent the 
company. The agent had implied authority to take the application and to act for 
the company and, until the acceptance or rejection thereof by the company, the 
insured had the right to rely upon the authority of the agent in the premises. 
There appears to be no question but that the agent understood that it was pro- 
tection against loss by automobile accident that was desired by the insured and 
that the insured understood he was obtaining full coverage of $10,000 for loss of 
life. “The application for insurance is usually given great weight in determining 
the intention of the parties in a suit for reformation.” Peterson v. Commonwealth 
Casualty Co., 212 Mo. App. 434, 249 S. W. 148. The knowledge and information 
acquired by the agent at the time the application was written was imputed to the 
company and, where the company accepted and retained the benefits obtained by its 
agent, such acceptance amounts to a ratification by the company of the act of its 
agent, the presumption being that the agent communicated to the company the 
specific insurance desired by the insured. See Sardo v. Fidelity & Deposit Co., 98 
N. J. Eq. 22, 131 A. 73: Norem v. Iowa Implement Mutual Ins. Ass’n, 196 Iowa, 
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983, 195 N. W. 725; Nertney v. National Fire Ins. Co., 199 Iowa, 1358, 203 N. w. 
826. : - . : . 

The application and policy in suit were delivered to the insured in Iowa by 
the agent located there, and the residence of the insured at that time was in that 
state and it was in Iowa that his death occurred. It is contended that the contract 
of insurance is therefore an Iowa contract and that the substantive law of that 
state controls, although the procedure is determined by the law of Nebraska, the 
place of trial. The term “reformation” has been defined as follows : “Reformation 
is that remedy in equity by means of which a written instrument is made or con- 
strued so as to express or conform to the real intention of the parties when some 
error or mistake has been committed.” 53 C. J. 906. And in 32 C. J. 977, it has 
been stated that the law of the forum, or the law of the place where suit js 
begun, governs matters relating to the remedies on the contract, regardless of 
where the contract was made or is to be performed. In this jurisdiction we have 
held: 

“It is a general rule that, if, by inadvertence, accident, or mutual mistake, the 
terms of the contract are not fully set forth in the policy of insurance, it may 
be reformed so as to express the real agreement of the parties.” Robinson y,. 
Union Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166. See Davis v. Highway 
Motor Underwriters, 120 Neb. 734, 235 N. W. 325; Pacific Mutual Life Ins. Co. 
v. Frank, 44 Neb. 320, 62 N. W. 454. 

In Den Hartog v. Home Mutual Ins. Ass’n, 197 Iowa, 143, 196 N. W. 944, the 
court there held: “A mistake in an insurance policy, due to negligence of the 
insurance agent, acting within the scope of his employment, is satisfactory ground 
for reformation, since insured ordinarily relies upon the agent to properly set out 
the facts in the application.” 

[3] We conclude that a policy of insurance providing for the payment of 
$10,000 upon the death of the insured by external, violent and accidental means 
may be reformed to include death as the result of injuries received in an auto- 
mobile accident, where the evidence, as in the present case, is sufficient to show 
that the agent and the insured mutually understood the express coverage and pro- 
tection desired by the applicant, but which was lacking in the policy and was not 
discovered until after the death of the insured. The court did not err in directing 
a reformation of the policy to conform to the agreement of the parties. Nor did 


the court, in view of the law applicable thereto, err in the allowance of attorneys’ 
fees. The allowance for attorneys’ fees in the district court having been ample, no 


further allowance will be made for services of counsel in the supreme court. 
Affirmed. : 


GREEN v. INTER-OCEAN CASUALTY CO. OF CINCINNATI, OHIO. 
No. 569. 
Supreme Court of North Carolina. Dec. 21, 1932. 
167 Southeastern Reporter 38. 
1. INSURANCE. 
Whether insured was wholly and continuously disabled within insurance pol- 
icy held, under evidence, for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. INSURANCE. 
Policy provision for monthly sickness benefits in case insured should b 
wholly and continuously disabled held unambiguous. 
~The provision involved provided that company would pay “said month- 
ly sickness indemnity for the period not exceeding one year during which 
the insured shall be wholly and continuously disabled and prevented from 
performing any and every duty pertaining to any business or occupation by 
reason of sickness,” and further provided that if such disability should 
continue for more than one year, company thereafter would pay one-fourth 
of such monthly sickness indemnity for so long as it should continue, 
but that no indemnity should be payable for any period during which 
insured was not regularly treated by a licensed physician. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


> 
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6. INSURANCE. 

Policy provision that no disability benefits should be payable for period dur- 
ing which insured was not regularly ‘treated by licensed physician was waived by 
failure of insurer’s answer to set up such provision. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

8. INSURANCE. 

Judgment for insured, so far as it awarded him $7.50 disability benefits for 
life, held erroneous. 

The judgment was erroneous in that respect Kecause only benefits 
which could be awarded were those accruing up to date of writ, action 
being on express contract. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


\ppeal from Superior Court, Rutherford County; Clement, Judge. 

Action by Andrew Green against the Inter-Ocean Casualty Company of Cin- 
cinnati, Ohio. Judgment for plaintiff, and defendant appeals. 

Modified and affirmed. 

This is an action brought by plaintiff against defendant to recover on an 
insurance policy. The plaintiff, Andrew Green, was working as a section hand 
for the Southern Railroad Company, and had been for the past twenty-sfx years 
off and on, and lived near Forest City, N. C. He testified, in part: “Prior to 
February, 1931, 1 worked as section hand for about 7 years putting in service 
tracks tile on the Southern Railroad The Southern Railroad Company deducted 
irom my wages each month premiums on the insurance policy involved in this suit. 
In February, 1931, I took sick and had a smothering in my heart. It affected my 
hack and my stomach swelled up. I could not lay down and had to set up in a 
chair part of the time. My arms swelled and my stomach and ankles swelled. My 
heart and back and stomach swell yet. I am unable to work. When I attempt to 
work I have a smothering in-my heart. My stomach swells up and I cannot eat 
anything and cannot rest at night. My back gets to drawing and throws my sto- 
mach out of fix and creates a smothering around by heart. Since February, 1931, 
I have been unable to do any work except walking around and piddling about. 
I also have a shortness of breath, * * * I cannot read and write. (On cross-ex- 
amination) I raked up a little hay or oats for Mr. Grover McDaniel. He put us 
in there to pull oats but I couldn’t do that and I did not help cut oats. I piddled 
around at Mrs. Cole’s a little bit,” etc. 

Andrew Green, plaintiff, recalled, testified, as follows: “Q. Andrew, state to 
the ee, whether you know how to do anything except manual labor or not? Ob- 
jection by defendant. Overruled. Exception. Answer: No, sir.” 

Dr. A. C. Duncan, witness for plaintiff, admitted to be an expert, testified, in 
part: “I know Andrew Green and examined him, I guess, some six or eight times 
in the last two years. He has organic heart lesions and some neuphritis—kidney 
trouble—they call it Bright’s Disease. That condition incapacitates him from 
work so far as hard manual labor is concerned. He is totally disabled from per- 
forming hard manual labor. In my opinion, he is permanently disabled from per- 
forming hard manual labor. As a rule, his condition would get worse as time 
goes on. (Cross-examination) The first time I examined Andrew was probably 
a little more than a year ago. He was in my office for an examination last week. 
That was the first time I had seen him in a long time. I don’t think he could do 
hard manual work. I think he could do light work but do not know how long he 
could keep it up. This heart trouble under proper conditions will get a little bet- 
ter, and a little worse. (Redirect Examination) Q. State whether or not in your 
opinion he will ever be able to do the work of a section hand? Objection by de- 
fendant. Overruled. Exception. Answer: I don’t think he will be able to do 
that kind of work any more.” 

The issues submitted to the jury and the judgment of the court below indi- 
cate the controversy. The judgment is as follows: 

“This cause coming on to be heard at the February Term, 1932, of the Super- 
ior Court of Rutherford County, before his Honor, J. H. Clement, Judge holding 
the courts of the Eighteenth Judicial District, and a jury, and being heard and 
it appearing to the Court that the jury have answered the issues submitted to 
them, as follows: 
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Is the plaintiff permanently disabled on account of sickness, as alleged jn 
the esinsaete Answer: Yes. 

“2. Was plaintift’s policy of insurance in force at the time he became disabled 
as alleged in the complaint? Answer: Yes. ' 

“3. Does the disability of plaintiff wholly and continuously disable him from 
performing any and every duty pertaining to any business or occupation hy rea- 
son of such sickness? Answer: Yes. 7 

“4. How long has plaintiff's disability continued? Answer: Feb 28, 1931] 

“It is therefore ordered, adjudged and decreed that the insurance policy re- 
ferred to in the complaint is in full force and effect, and that the plaintiff haye 
and recover of the defendant the sum of $288.76, being the amount due under and 
hy virtue of the provisions of said policy for the first year of disability. And it 
further appearing to the Court that the jury have found that the plaintiff is per- 
manently and continuously disabled from performing any and every duty connect- 
ed with any business or occupation and that under and by virtue of the provisions 
of said policy the plaintiff is entitled to recover the sum of $7.50 per month dur- 
ing such disability, it is therefore, ordered, adjudged and decreed that the plain- 
tiff have and recover, in addition to the sum hereinabove mentioned, the sum oj 
$7.50 per month so long as he shall live, and the costs of this action.” 

The defendant excepted and assigned error to the judgment as signed, made 
other exceptions and assignments of error, and appealed to the Supreme Court. 
The material ones will be considered in the opinion. 

Stover P. Dunagan, of Rutherfordton, for appellant. 

Quinn, Hamrick & Harris, of Rutherfordton, for appellee. 

CLARKSON, J. 

[1] The defendant introduced no evidence, and at the close of plaintiff's eyi- 
dence the defendant made a motion for judgment as in case of nonsuit. C. S. § 
567. The court below overruled the motion, and in this we can see no error. 

[2] On October 27, 1925, the defendant insurance company issued to plaintiff 
its insurance policy, which appears in the printed record. This controversy is 
over the following provision: “Monthly Sickness Indemnity. Part X, Sec. (a). 
The company will pay said monthly sickness indemnity for the period not exceed- 
ing one year during which the insured shall be wholly and continuously disabled 
and prevented from performing any and every duty pertaining to any business or 
occupation by reason of sickness, and if such disability shall continue for more 
than one year, the company thereafter will pay one-fourth of said monthly  sick- 
ness indemnity for so long as it shall continue; but no indemnity shall be payable 
under this part for any period during which the insured is not regularly treated 
by a licensed physician; nor for disability not common to both sexes.” (Italics 
ours.) Defendant contends that the plaintiff failed to show that under the terms 
and conditions of the policy he is entitled to sick benefits. We cannot so hold 
There is no uncertainty or ambiguity in the language of the policy. Underwood 
v.. Insurance Co,, 185 N. C..538, 117 S. EB. 790; Gant v. Ins; ‘Co, 197 N. Cat 
page 124, 147 S. E. 740. 

In Lee v. Ins. Co., 188 N. C. at page 541, 125 S. E. 186, the following is the 
provision in the policy, similar to that in the present action: “Wholly incapaci- 
tated and thereby, permanently and continuously prevented from engaging in an) 
avocation whatsoever for remuneration or profit.” 

The facts were in many respects like those in the present action, and the con- 
flicting evidence was left to the jury, and the verdict of the jury for the plaintiff 
was upheld. This court sustained the charge of the court below; the latter part 
is as follows (page 542 of 188 N. C., 125 S. E. 186, 188): “But as I have said, if 
upon a fair consideration of all this evidence, the physician’s evidence and _ the 
evidence of the laymen and of the plaintiff and the defendant and their witnesses, 
you should be satisfied by the greater weight of the evidence that during this 
year he has been wholly incapacitated by disease so that he was thereby contin- 
uously and permanently prevented from engaging in any avocation for remun- 
eration or profit, then you would answer the issue ‘Yes.’” Buckner vy. Ins. Co., 
172 N. C. 762, 90 S. E. 897; Brinson v. Ins. Co., 195 N. C. 332, 142 S. E. 1; 
Fields v. Assurance Co., 195 N. C. 262, 141 S. E. 743; Metts v. Ins. Co., 198 N. 
C. 197, 151°S.5. 195. 

In Bulluck v. Ins. Co., 200 N. C. at page 646, 158 S. E. 185, 187, in regard to 
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the policy, the provisions, and facts similar in many respects to this case, this 
court said: “The reasoning of the opinions seems to indicate that engaging in a 
gainful occupation is the ability of the insured to work with reasonable continuity 
in his usual occupation or in such an occupation as he is qualified physically and 
mentally, under all the circumstances, to perform substantially the reasonable and 
essential duties incident thereto. Hence, the ability to do odd jobs of comparatively 
trifling nature does not preclude recovery. Furthermore, our decisions and the 
decisions of courts generally, have established the principle that the jury, under 
proper instructions from the trial judge, must determine whether the insured has 
suffered such total disability as to render it ‘impossible to follow a gainful occu- 
pation.’ ” 

[3, 4] Exceptions and assignments of error made by defendant cannot be 
sustained, which were as follows: “Dr. A. C. Duncan (an expert) Question: State 
whether or not in your opinion he will ever be able to do the work of a section 
hand? Answer: I don’t think he will be able to do that kind of work any more. 

“Andrew (Green the plaintiff) state to the jury whether you know how to do 
anything except manual labor or not? Answer: No, sir.” 


The defendant contends that: “Neither of these questions nor answers were 
pertinent to the questions to be decided by the jury. It was not a question of 
whether the plaintiff was able to perform the duty of a section hand, nor was it 
a question as to whether or not the plaintiff knew how to perform any kind oi 
work except manual labor, and these questions and answers were bound to create 
sympathy in the minds of the jury for the plaintiff and were prejudicial to the 
rights of this defendant to such an extent that for these errors the defendant 
should be granted a new trial.” The defendant cites no authority to support its 
contention. We think the testimony of the expert physician competent. State v. 
Hightower, 187 N. C. 300, 121 S. E. 616; Shaw v. Handle Co., 188 N. C. 222, 124 
S. E. 325; Godfrey v. Power Co., 190 N. C. 24, 128 S. E. 485: Eaker v. Inter- 
national Shoe Co., 199 N. C. at page 385, 154 S. E. 667. As regards the testimony 
of plaintiff, we see no prejudicial error in its admission. 


In Chesapeake & O. R. Co. v. Hoffman, 109 Va. 44, 63 S. E. 432, 439, the 
Virginia court says: “The ruling of the court was, we think, correct. It would be 
straining to an unreasonable extent the doctrine which limits opinion evidence to 
say that a witness should not be allowed to express an opinion as to the extent 
and effect of an injury received upon his capacity to labor. Certain it is that he is 
in a better position to know than any one else can be, and, as he testifies in the 
presence of the jury and is subject to cross-examination as to all the conditions 
upon which his opinion is founded, we cannot think that it was error to permit 
him to testify.” 

[5] We think the issues sufficient. In Mann v. Archbell, 186 N. C. at page 
74, 118 S. E. 911, 912, it is said: “Issues are sufficient when they present to the 
jury proper inquiries as to all the essential matters or determinative facts in dis- 
pute.” C. S. § 584; Wright v. Cain, 93 N. C. at page 300; Bailey v. Hassell, 184 
ae « page 459, 115 S. E. 166; Erskine v. Motor Co., 187 N. C. at page 832, 
123 S. E. 193. 


In Britt v. Ins. Co., 105 N. C. at page 178, 10 S. E. 896, 897, it is said: “We 
are aware that a contrary opinion on this point has been held in Bobbitt v. Ins. 
Co., 66 N. C. 70 [8 Am. Rep. 494], but in that case it seems to have been purely 
an obiter dictum. * .* * A careful examination of the reports of our sister 
states shows only one case in which it is held that the application must be set out 
in the complaint, and in that instance Bobbitt v. Ins. Co. is cited for the ruling 
and no reasoning nor other authority is given. On the contrary, the rule seems 
to be as stated in 1 Boone, Code Pl. § 156: ‘All that is necessary in the complaint 
to make out a cause of action upon a policy of life insurance is a statement of the 
contract, the death of the assured, and the failure to pay as agreed. Murray v. 
Ins. Co., 85 N. Y. 236. An allegation that the death of the assured was not caused 
by the breaking of any of the conditions of the policy is unnecessary. * * * 
The plaintiff is not bound to anticipate in the complaint the defense which the 
defendant may set up, and has a right to rely in complaining upon such averments. 
as state a cause of action, leaving matter which would meet a defense for proof, 
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or argument from proof, at the trial. Cahen v. Ins. Co., 69 N. Y. 300. Piedmont 
Ins. Co. v. Ewing, 92 U. S. 377 [23 L. Ed. 610].” 

In Kendrick v. Life Ins. Co., 124 N. C. at page 317, 32 S. E. 728, 70 Am. S¢. 
Rep. 592, we find: “The plaintiff, to whom the policy was payable, was in _posses- 
sion of the policy, and, the death of the insured being admitted, this made out a 
prima facie case. In the absence of evidence, the policy is presumed to have been 
delivered at the time it bears date. Meadows v. Cozart, 76 N. C. 450; Lyerly y. 
Wheeler, 34 N. C. 290. The authorities are numerous and quite uniform that the 
acknowledgement in the policy of the receipt of the premium estops the company 
to contest the validity of the policy on the ground of nonpayment of the pre- 
mium. * * * Chancellor Kent says (3 Comm. 260): ‘The receipt of the pre- 
mium in the policy is conclusive of payment, and binds the insurer, unless there 
is fraud on the part of the insured.’” Rayburn v. Casualty Co., 141 N. C. 425, 54 
S. E. 283; Murphy v. Ins. Co., 167 N. C. at page 336, 83 S. E. 461. 

[6] The defendant introduced no evidence. In its answer it did not set up part 
10 of the policy, as follows: “But no indemnity shall be payable under this Part 
for any period during which the insured is not regularly treated by a licensed 
physician.” Of course, this can be waived by defendant. 

The defendant excepted to the issues and tendered certain issues, the fourth as 
follows: “Has the plaintiff during said period been regularly treated by a licensed 
physician?” The defendant’s contention cannot be sustained for the reasons given 
in the above authorities. 


[7] The charge of the court below is not in the record; the presumption of 
law is that the court below charged the law correctly on every material aspect 
and charged the law applicable to the facts. 


In Rayburn vy. Casualty Co., 141 N. C. at page 435, 436, 54 S. E. 283, 287, is 
the following: “While this disposes of the appeal, an interesting, and in view of 
the large number of such policies in existence, an important question is presented 
by defendant’s request to his honor to instruct the jury that only 52 weeks having 
elapsed between the injury and the date of the summons, plaintiff could not, in 
any point of view, in this action recover for more than that time. At the time of 
the trial the entire period had elapsed. It will be noted that the contract is to pay 
‘$5 per week.’ We presume that after the proofs are in, the insured is entitled to 
demand the weekly indemnity at the end of each week, and upon failure to pay 
may sue therefor. However this may be, we do not think that a recovery may be 
had for any time subsequent to the date of the writ. In certain well-defined cases, 
sounding in damages the plaintiff may have his damages assessed up to the time 
of the trial and in some, as for personal injuries, damages may be assessed for 
future suffering and incapacity. We find no authority for permitting a recovery 
upon an express contract for any other amount, than that due at the date of the 
writ. Jarrett v. Self, 90 N. C. 478: Smith v. Lumber Co., 140 N. C. 375, 53 
SB: 3.283." 

[8] Under the above authority, the plaintiff could not, as stated in the latter 
part of the judgment, “have and recover, in addition to the sum hereinbefore men- 
tioned, the sum of $7.50 per month so long as he shall live.” 

(9, 10] The plaintiff mistakes the purpose of the Declaratory Judgment Act, 
Public Laws 1931, chap. 102, in assuming that a judgment, in an ordinary contro- 
versy like the present one, comes within the provisions of said act. It is quite 
obvious from the complaint that this is an action to recover under an insurance 
policy, that the alleged cause of action had already accrued, and that the plaintitf 
had not contemplated a proceeding under the Declaratory Judgment Act. As was 
stated in Post v. Metropolitan Casualty Ins. Co., 227 App. Div. 156, 237 N. Y. 8S. 
64, at page 68: “It [Declaratory Judgment Act] was designed to supply the need 
for a form of action that would set controversies at rest before they led to the 
repudiation of obligations, the invasion of rights and the commission of wrongs.” 
See, also, A2tna Life Ins. Co. v. Richmond, 107 Conn. 117, 139 A. 702; Anway v. 
Grand Rapids R. Co., 211 Mich. 592, 179 N. W. 350, 12 A. L. R. 52; 50 A. L. R. 
43; Washington-Detroit Theatre Co. v. Moore, 249 Mich. 673, 229 N. W. 618, 68 
A. L. R. 110; R. C. L. Permanent Supplement, p. 3956; Freeman on Judgments 
(5th .Ed.) vol. 3, ch. 25, pp. 2780-2792: Van Hecke, “The North Carolina De- 
claratory Judgment Act,” in North Carolina Law Review, vol. 10, p. 1. 
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The briefs of the parties were able and helpful. ; 
For the reasons given, the judgment of the court below is modified and af- 
firmed. 


FEDERAL LIFE INS. CO. v. McALEER No. 21360. 
Supreme Court of Oklahoma. Dec. 20, 1932. 
Rehearing Denied Jan. 7, 1933. 
17 Pacific Reporter (2d) 681. 
INSURANCE. 

Motorist who, while alighting from automobile which was being raised to 
facilitate greasing at filling station, lost hold on door and fell to pavement, held 
“thrown from automobile” within meaning of accident policy. 

Accident policy covered injuries sustained by wrecking or disablement 

of any motor-driven car in which insured was riding or driving, or by 

being accidentally thrown from such car. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Syllabus by the Court. 

The accidental injury on account of which recovery was had occurred while 
plaintiff was alighting from an automobile, which had stopped at a filling station 
for the purpose of being greased, and while the car was being raised in order to 
facilitate its being greased with a view of continuing a journey, the defendant im 
error was holding to the door in order to steady himself while alighting from the 
car, and lost his hold, causing him to fall to the pavement on his hip, injuring 
him. The language of the policy providing indemnity was as follows: “If the 
insured shall * * * by wrecking or disablement of any private horse-drawn 
vehicle, or motor-driven car (excluding motorcycles or trucks) in which the 
insured is riding or driving, or by being accidentally thrown from such vehicle 
or car, * * * suffer any of the specific losses set forth in this part I, the 
company will pay the sum set opposite such loss.” Held, that the lower court did 
not err in holding the insurer liable under the evidence and admitted facts. 

Andrews and Swindall, JJ., dissenting. 

Appeal from District Court, Garfield County; J. W. Bird, Judge. 

Action by Bernard A. McAleer against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

McKeever, Elam & Stewart, of Enid, for plaintiff in error. 

H. J. Sturgis, of Enid, for defendant in error. 

Kornecay, J. 

This proceeding in error comes from the district court of Garfield county. 
The petition was filed April 5, 1929, and sought recovery on an accident policy 
covering injuries, and disabilities, and death from causes enumerated. The case 
took the course of motion to make more definite, demurrer to petition, and general 
denial unverified of petition, trial by jury, demurrer to evidence, both sides asking 
for a directed verdict, plaintiff being successful below, defendant complaining here. 

The brief of plaintiff in error sets out considerable of the evidence, and argues 
the matter under the head of six propositions. The first complaint concerns the 
overruling of the motion to make more definite and certain, the second concerns 
the overruling of the demurrer to the petition, the third to admitting evidence to 
be submitted on behalf of plaintiff, the fourth to the overruling of the demurrer 
to the evidence, the fifth complaining of the direction of the verdict; and the sixth 
to the overruling of the motion for new trial. Under the fourth proposition, the 
plaintiff in error states: 


“But perhaps the hub of the whole situation is whether or not the alleged 
injuries occurred in the manner specified in the policy. 

“Part 1 of the policy (see case-made, p. 17) which admittedly is the only 
provision under which the plaintiff could possibly claim, reads as follows: 

“«e %* * or by the wrecking or disablement of any private horse-drawn 
vehicle, or motor-driven car (excluding motorcycles or trucks) in which the 
insured is riding or driving, or by being accidentally thrown from such vehicle or 


oo” 


car. 
The facts as disclosed by the evidence were: That plaintiff in an automobile 
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was traveling and while on his journey found it necessary to have the car greased 
and while plaintiff remained seated, the car was driven onto a grease rack for the 
purpose of having it greased, plaintiff expecting to remain in the car while the 
operation was going on. Seeing some person across the street, he started to get 
out of the car to see the party. About the time the plaintiff was stepping out of 
the car, the motion of the car caused by the rack mechanism caused plaintiff to 
lose his hold on the door jamb, which he held to while endeavoring to alight for 
the purpose of steadying himself, and in his endeavor to alight, he fell and broke 
hip. After quoting some of the testimony, plaintiff in error’s brief js as 
OHNOWS: 

“Defendant’s Exhibit No. 1 (C-M, 43.) 

“*No. 8. State fully and precisely what you were doing at the time the acci- 
dent occurred? 

““A. Slipping out of auto on platform.’ 

““No. 10. How did the accident happen? 

““*A. Hand hold slipped and fell on concrete pavement.’ 

“‘No. 16. To what extent was the conveyance in or on which you were 
riding wrecked or disabled? 

“*A. Not wrecked at all. Accident occurred in getting out of auto. Hold 
slipped and fell to pavement.’ 

“Defendant’s Exhibit No. 5 (C-M 49). 

““No. 18. Were you thrown from the car? 

“*A. Hold slipped.’ 

“Representing a letter by the claimant to the Federal Life Insurance Company 
is as follows (in part): 

“‘The theme of your song seems to be that the car in which I got hurt was 
not in motion. If you can show me that even implied where your policy says or 
states that the vehicle must be in action. I will withdraw my claim.’ 

“The testimony just quoted brings out several propositions. Among other 
things, it indicates that the plaintiff has apparently changed his theory. First, he 
insists that he could recover even though the car was not in motion. Second, he 
was not in the car at the time of the alleged injuries. Third, he was not riding or 
driving the car at the time of the alleged injuries. Fourth, he was not accidentally 
thrown from such vehicle or car. 

“It is our contention that the plaintiff must show all of these factors occurred 
as conditions precedent to recovery under the policy. 

“When the insured drove the car upon the greasing rack for the purpose of 
having it overhauled, he abandoned for the moment the act of riding in or driving 
the car.. The weight of authority, however, is to the effect that a traveler who 
abandons his vehicle or means of conveyance during the journey cannot be said 
to be either in or on the vehicle or engaged in the act of making his journey. 
See 14 R. C. L. Section 420, p. 1241. 

“The act of riding in or driving implies motion. These are words and phrases 
well understood and have a clear and well defined meaning when used in a con- 
tract of insurance. 

“The word ‘driving’ is defined by Webster’s New International Dictionary as 
follows: 

“‘To impel or urge onward in a direction away from, or along before, the 
impelling force or agency; variously: to cause to move on; to urge onward; as 
with plows; (? blows) as, to drive cows to pasture; to communicate a forward 
motion to, as by pressure; to push forward, as to drive a nail; to give a forward 
impetus to; to propel; impel: to carry along or keep in motion, to go by, or 
pass in, a carriage whose course is wholly or partly under one’s direction; to pro- 
ceed by direction or urging on a vehicle or the animals that draw it,’ 


“And the same authority described ‘ride’ as follows: 

“*To be supported in motion, to be borne along; to sit on and control so as 
to he carried; hence, to be carried along by; to make, perform, or do, by riding; 
the act or fact of riding: an excursion or journey on the back of an animal or 
in or on any vehicle or conveyance.’ ” 

Argument is made that the risk assumed only covered the time when the 
automobile was in motion, and the case of Primrose v. Casualty Co., 232 Pa. 210, 
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213, 37 L. R. A. (N. S.) 618, is cited, and the case of Georgia Life 
Ins. Co. v. Easter, 189 Ala. 472, 66 So. 514, L. R. A. 1915C, 456. Each case 
depends on its peculiar facts. The latter case held that a picnic wagon for white 
people was not a common carrier. The former case held that within the meaning 
of the accident policy, a double indemnity would accrue in a case of a taxicab 
injury, under a “public conveyance” injury provision entitling insured to double 
indemnity. The case itself and the annotations appear to be antagonistic in 
reason to the position of plaintiff in error. The court there lays down the 
governing principle, as follows: “The contention of the learned counsel for the 
appellant is that the double indemnity clause is applicable only to the case of a 
person occupying a place for which he pays a fare in a railway car or convey- 
ance operated for the common use of himself and of such promiscuous persons as 
may happen to take passage en route, over which conveyance he exercises no 
control. It is to be noted that the clause was inserted by the insurer itself in 
the policy of insurance which it issued to the insured, and, if it intended that the 
same should have the restricted meaning for which its counsel now contend, it 
could have readily so worded the clause. The insurance company could have so 
framed it that there would now be no doubt that the appellee could not insist 
that it was intended to extend to her claim. It is next to be remembered thai, 
as the words used in the clause are the language of the insurer, a salutary rule 
of construction requires them to be construed most favorably to the insured 
(Hughes v. Central Acc. Ins. Co., 222 Pa. 462, 71 A. 923; May on Insurance, § 
1735); and, for the same reason, if the clause is capable of two interpretations 
equally reasonable, that is to be adopted which is most favorable to the insured. 
Bole v. New Hamp. F. Ins. Co., 159 Pa. 53, 28 A. 205; McKeesport Mach. Co. v. 
Ben Franklin Ins. Co., 173 Pa. 53, 34 A. 16. ‘If the language of the policy is 
doubtful or obscure, it will be construed most unfavorably to the insurer. 
Merrick v. Germania F. Ins. Co., 54 Pa. 277. A contract of insurance must have 
a reasonable interpretation, such as was probably in the contemplation of the 
parties when it was made; and, when the words of a policy are, without violence, 
susceptible of two interpretations, that which will sustain a claim to the 
indemnity it was the object of the assured to obtain should be preferred. 
Humphreys v. Nat. Ben. Ass’n, 139 Pa. 264 (20 A. 1047, 11 L. R. A. 564).’ Frick 
v. United Firemen’s Ins. Co., 218 Pa. 409, 67 A. 743. As applied to the admitted 
facts in the Present case, we regard the double indemnity clause as having but 
one meaning. 

This court, beginning with the early case of Taylor v. Insurance Co., 25 
Okl. 92, 105 P. 354, 138 Am. St. Rep. 906, and the case of General Accident 
Fire & Life Assurance Corp., Ltd., v. Hymes, 77 Okl. 20, 185 P. 1085, 8 A. L. R. 
318, in a practically unbroken line of decisions, has adhered to the principle that 
the insurance company having prepared the contract, in case of ambiguity, 
should in return for its premium insure against injuries fairly embraced within 
the terms of the contract, and that the methods of a technical, legal analyst 
should not be applied to language which to a person of common understanding 
appeared to create an indemnity contract, when the premium was collected. 


Applying these rules to the present situation, and viewing the policy in all its 
language, big and little type, and display type, it is clear that the premium payor 
had a right to believe he was insured against the accident that actually hap- 
pened, whether the car was actually in motion or not, when he was trying to 
alight on his feet, and did not succeed, falling and breaking a hip. It is clear 
chat the car was a motor-driven car. It is further clear that the insured was 
actually thrown from the car by the force of gravity, when he lost his hold and 
balance in alighting, whether the relative term “such” used in the policy has 
for an antecedent the word “car” or phrase “motor driven car,” or “motor driven 
car in which the insured is riding or driving.” It is evident that the insured 
paid for the assumption of the risk of the accident arising out of the use of the 
car for riding purposes, and the bare fact of the car not being actually in a 
forward or backward motion ought not to be controlling. If such had been the 
expressed intention, the policy would not have been so attractive. The instrument 
was labeled a “Federalized Travel Accident Policy.” 

An accident happens while the party is on a journey and stops at a station 





868 The Insurance Law Journal, Vol. 80 [Apr., 1933 


to grease the car then being used for travel. A definition of “driving” has been 
set out from Webster’s New International Dictionary. However, there are several 
shades of meaning carried by the word “drive” and the word “ride,” depending 
on the context. In the definition given is an illustration, “drive cows to pasture.” 
In practical definition, we would scarcely claim that if a cow along the route 
should stop for a drink or a bite of grass, the drive instantly ceased, as is now 
contended for by the insurance company. Other definition given by the same 
author, under “drive” as a verb, is: “3. To go by, or pass in, a carriage whose 
course is wholly or partly under one’s direction; to proceed by direction; to pro- 
ceed by directing or urging on a vehicle or the animals that draw it; as, the 
coachman drove to my door. One rides when one has no control over the course 
of the vehicle in which one is, as a public omnibus, etc.” 

The contrast as between “drive” and “ride” is given by Webster’s Dictionary, 
as follows: “Syn.—Ride, Drive. The tendency of present usage is toward the 
following distinction: one drives in a private or hired carriage; one rides on 
horseback, in any large public conveyance (as a railroad carriage, a street car, 
or an omnibus), or in any conveyance not drawn by an animal (as a motor 
car or a baloon).” 

If one should engage passage on the train from Oklahoma City to Tulsa, it 
would be too critically distinctive to say that he ceased to ride when the train 
stopped in ordinary course. Applying the rules of construction cited above, we 
think the loss was covered by the policy. Some contention is made as to notice 
being insufficient on account of not being full enough. It was sufficiently full 
that the insurance company did not ask for further particulars, but rejected the 
claim after investigation on the ground that the car was not in motion when 
the accident happened, and that the insured was not accidentally thrown from the 
car. It was sufficient to cause a letter to be written, after investigation, rejecting 
the claim on the ground, as follows: 

“Our investigation shows that the automobile was not in motion and that 
you were not accidentally thrown from it but that you slipped and fell. 
to state the policy does not cover this particular claim. 

“For the above reasons, I regret to advise that we can be of no service to 
you in this instance.” 

Several cases are cited as to the rule concerning direction of verdicts, and 
overruling demurrers and motions to make more definite; but no case decisive of 
the case here presented has been cited by either party. Our investigation convinces 
us that the accident is covered by the policy, and the plaintiff in error is liable 
on its policy, and the court did not commit error in so holding. 

The case is affirmed. 


Lester, C. J., Clark, V. C. J., and Riley, Hefner, Cullison, and McNiell, JJ, 


concur. 
Swindall and Andrews, JJ., dissent. 


I regret 


SPICER et al. v. BENEFIT ASS'N OF RY. EMPLOYEES. 
Supreme Court of Oregon. Jan. 17, 1933. 


17 Pacific Reporter (2d) 1107. 
1. INSURANCE. 


Evidence sustained finding that injury to insured’s finger caused lymphangitis, 


resulting in death, authorizing recovery under accident policy for death resulting 
solely through “accidental mcans.” 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. ; BZ, 

Burden was on plaintiff to prove that accidental injury caused disease result- 
ing in death, and not to leave solution of issue to speculation and conjecture. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
3. INSURANCE. a ; ey 

That death followed accidental injury is not in itself proof that death resulted 
from injury within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Department No. 1. 
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Appeal from Circuit Court, Union County; J. W. Knowles, Judge. 

Action by Leslie William Spicer and another, minors, by Mary E. Crandall, 
guardian, against Benefit Association of Railway Employees, a corporaton, on 
a policy of accident insurance which promised to pay the beneficiaries of whom 
plaintiff was the guardian, $2,700 in the event Leslie V. Spicer lost his life “solely 
through external, violent, and accidental means.” The answer denied that in- 
sured’s death had occurred in that manner. From a judgment for plaintiff, de- 
fendant appeals. 

Affirmed. 

George T. Cochran, of La Grande (Cochran & Eberhard, of La Grande, on 
the brief), for appellant. 

R. J. Kitchen, of La Giande, for respondent. 

RossMAN, J. 

The principal assignment of error challenges orders of the circuit court which 
overruled the defendant’s motion for a nonsuit and for a directed verdict. Let 
us review the evidence, more especially that portion of it favorable to the plaintiff 
which the jury had a right to believe. 

[1] Leslie V. Scott, 36 years of age, was a machinists’ helper. Prior to the 
alleged injury, which we shall now describe, he had always enjoyed good health 
and was a large, strong, powerful man. May 26, 1931, Spicer, while working at 
his employment, received an injury on the back of the middle finger of his left 
hand which inflicted a wound about three-fourths of an inch long and one- 
fourth of an inch deep. It bled freely and he at once repaired to the first-aid 
kit where he obtained some gauze dressing and mercurochrome with which he 
dressed the wound. A rule of the shop required all injured men to file written 
reports of any injuries received by them, but Spicer did not report the above 
incident. The evidence indicates, however, that the employees preferred not to 
report minor injuries. After dressing his finger, Spicer continued at his work 
the rest of the day and also the following day. Several acquaintances of his 
who saw him in the days following the above alleged accident swore that he wore 
a bandage upon his left hand. One testified that he “looked pale.” Another 
swore that three or four days after the accident he noticed that a “red streak 
had started up his arm and a knot was under the arm.” Another testified that 
he saw Spicer bathe his hand in warm water and that he “was awful sick. He 
couldn’t hardly lie down on the bed.” The same witness said that Spicer at that 
time had such a severe chill that he wore his overcoat indoors, even though the 
day was warm. Still another described the lump under Spicer’s arm as being 
the size of the metal end of a light socket. A witness who saw Spicer May 
2th or June Ist testified that he “looked sick then—he sure did. * * * He had a 
horrible look on his face.” He also testified that Spicer’s left hand was in 
bandages and that, due to his inability to sleep, he was unable to obtain rest. 
Spicer’s widow testified that his left hand had “become swollen and awful bad; 
hurt him so he couldn’t sleep on account of it.” She added that Spicer bathed 
it in hot water and suffered from it “quite a bit.” As an additional remedy a 
hot water bottle was applied to the hand. Mrs. Spicer testified: “I was up 
several nights all night long” with him, and added: “It got so bad it was all 
swelled up and red streaks went up his arm.” She testified that more than one 
of these streaks extended the length of his arm and she, too, described the 
nodules in his arm pit. She swore that a few days after the alleged injury 
Spicer “had an awful fever.” Dr. W. K. Ross, a physician in the employ of 
Spicer’s employer, who was called as a witness by the defendant, testified that 
on May 27th he attended Spicer and continued to attend him thereafter until 
his death. He found “a little area of infection” upon the middle finger of Spicer’s 
left hand which he lanced and from which he removed free liquid not in the 
nature of a core. He also found that on June 6th Spicer’s temperature was 101 
degrees. Upon his advice Spicer discontinued his work May 28th, and on June 
10th was taken to a hospital in an ambulance. The death certificate prepared 
by Dr. Ross, pursuant to the requirements of § 59-1207, Oregon Code 1930, which 
states: “The certificate of death shall contain the following items: * * * (17) 
Cause of death, including the primary and immediate causes, and contributory 
causes or complications, if any, and duration of each * * *” recites: “The cause 
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of death was as follows: Lymphangitis arm from hand infection, 6/5/31 * * * 
Contributory (secondary) bilateral lobar pneumonia, 6/10/31.” August 21, 193], 
Dr. Ross, in his own handwriting, answered a series of questions propounded to 
him by the defendant in a document entitled “Attending Surgeon's Certificate.” 
From it we quote: “7. State the immediate cause of death, and particularly 
describe injury causing same: Lymphangitis of left arm from hand infection 
8. State the remote and contributing cause of death: Bilateral lobar pneumonia.” 
The witness not only freely admitted that he had made the answers just quoted, 
but did not lessen their effect by explanation. Dr. James Haun, a physician 
called by the plaintiff, in answer to a hypothetical question which outlined th 
facts developed by the plaintiff’s lay witnesses, expressed the opinion that the 
alleged injury to the middle finger of the left hand could have resulted in 
lymphangitis and thereby have caused the death. He also testified that lymphan- 
gitis was capable of lowering the vitality of the patient until a condition fayor- 
able to the development of pneumonia occurred. Dr. Mark Phy, another phy- 
siciag. called by the plaintiff, to whom was also outlined the facts of Spicer’s 
illness as described by the lay witnesses, testfhed that it was “quite possible” for 
Spicer to have thus contracted a “systemic infection that might cause his death.” 
Upon cross-examination, he amplified his answer thus: “Now, a man that has a 
history of an injury followed by red streaks up the arm and nodules in the arm 
pits, and then, after the usual inoculation period, suffers a systemic infection, it 
is quite probable, without some other evidence, that there is a definite relation to 
the primary wound.” In a later answer, he added: “It is quite possible for a 
man to suffer from lymphangitis, and then have lobar pneumonia; that would 
cause death, following an injury of this kind. There usually enters in an in- 
tercurrent infection. Most any of us in here could have lobar or any other 
type of pneumonia, if our resistence would not be capable of overcoming the 
natural infection that is constantly in our system. So if this man did actually 
have lymphangitis, it is quite possible it was the result of a lowered resistence 
in this man, and might have been responsible for the secondary or concurrent 
pneumonia which caused his death.” Dr. Phy also testified that lymphangitis is 
regarded by medical men as “a very serious condition.” 


The defendant's answer did not concede that Spicer had sustained the 
alleged injury. Dr. Ross, the physician previously mentioned, testified that, when 
he attended Spicer May 27th, he found him suffering from “a condition which is 
known as general furunculosis”; that is, many boils or abscesses. According to 
his testimony, Spicer had “from six to ten of these small abscesses on each 
hand,” and had consulted him two years previously about a similar condition. 
Dr. Ross testified that Spicer made no mention whatever of any injury. June 
5th he saw Spicer again and found that the condition of his hands had greatly 
improved and that there was only one area which needed attention, being the 
back of the middle finger of the left hand which he lanced. 

June 6th. By this time the abscess was improved. “There was no free pus in 
it.” June 8th he found “a little redness around the abscess and extending up 
the back of the hand.” At that time, according to Dr. Ross, Spicer “appeared to 
be rather sick.” His temperature was 101 degrees. He made an examination to 
determine the cause of the temperature and illness, but found no trouble in 
either the kidneys or the lungs. He testified: “It didn’t look as though his hand 
was sufficiently infected to cause it’—that is, the temperature and the illness 
He added: “The redness never extended beyond the region of the wrist,” and 
that he found no swelled lymph nodes under the arm. June 10th he again saw 
Spicer. At that time he found him suffering from lobar pneumonia in the lower 
lobe of the right lung, and removed him to a hospital. The witness testified that 
the direct cause of Spicer’s death was pneumonia, and that he stated in “the 
original death certificate” that lobar pneumonia was “one of the primary causes 
of the death. In the certified copy of the death certificate, which he identified, 
the cause of the death was thus described: “The principal cause of death was 
as follows: Lymphangitis arm from hand infection, June 5, 1931. Bilateral lobar 
pneumonia, June 10, 1931.” Seemingly, he believed that the boils, which he said 
he found on Spicer’s left hand, had caused the lymphangitis, yet he agreed that 
a boil walls itself off and thus prevents its poisonous contents from entering the 


He next saw Spicer 
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blood stream. Dr. Haun testified that the inflamed condition created by a boil is 
not lymphangitis but cellulits. Dr. Clarence L. Gilstrap, a physician who was 
consulted by Dr. Ross June 17th concerning Spicer’s condition, testified that he 
saw no red streaks upon Spicer’s left hand or arm, and that the cause of Spicer’s 
death was lobar pneumonia. He noticed small purple spots on both of Spicer’s 
hands which he believed were scars left by the alleged furuncular condition, and 
added: “This man did not have blood poisoning; I think we are absolutely certain 
of that.’ Mary E. Crandall, who, until three years before the trial, was the 
wife of Spicer, and who saw him twice during the above illness, testified that 
she had never seen him afflicted with any boils. Spicer’s wife testified that he 
had never had any boils or abscesses upon his hand during the time that she 
knew him. 

It will be observed from the above review of the testimony that the plaintiff 
claimed that Spicer had suffered a cut upon the back of the middle finger of his 
left hand May 26th-or 27th; that shortly thereafter a condition of inflammation 
appeared in the left hand; that red streaks were seen along the length of his 
arm: that both his left hand and the lymph nodes became swollen; that Dr. Ross 
stated in his certificate that the immediate cause of death was “lymphangitis of 
left arm from hand infection”; and that “the remote and contributing cause of 
death was bilateral lobar pneumonia.” It will also be observed from the above 
reviewed testimony that Dr. Phy was of the opinion it was “quite probable” for 
the injury to the hand to have caused lymphangitis, resulting in death. Both he 
and Dr. Haun testified that lymphangitis can lessen the patient’s resistance suf- 
ficiently to cause him to contract lobar pneumonia. 

?, 3] The assignment of error now under consideration presents the problem 


whether the wound upon the left hand was shown by the evidence to have been 
the cause of the lymphangitis, which Dr. Ross’ certificate assigned as the primary 
cause of Spicer’s death. We are not concerned with the conflict of the testi- 
mony. The jury has considered that controversy and resolved it in favor of the 
plaintiff ; hence we must assume that in the course of his employment Spicer 
injured his left hand in the manner described by the witnesses. Many decisions 
of the various courts are cited in the briefs which have considered the problem 
of liability under the provisions of an accident insurance policy where a slight 
injury caused a disease which subsequently resulted in the assured’s death. We 
have read these decisions, but find it unnecessary to set forth our review of them 
because appellant’s brief frankly concedes: “The defendant is liable where the 
disease is caused and brought about by the injury.” This concession is well 
justified by the authorities. It was incumbent upon the plaintiff to prove that 
the injury bore to the disease the relationship of cause to effect, and not leave 
the solution of the issue to speculation and conjecture by the jury. Goldfoot v. 
Lofgren, 135 Or. 533, 296 P. 843. The mere fact that the contingency insured 
against followed in the wake of an accidental injury is not proof that the death 
resulted from the injury. The connection between the two must be proven with 
reasonable certainty. Goldfoot v. Lofgren, supra; Frint v. Amatg, 31 Or. 631, 
284 P. 183; Lippold v. Kidd, 126 Or. 160, 269 P. 210, 59 A. L. R. 875: 17 C. J. 756. 
We believe that the aforementioned testimony established, with the required 
degree of cogency, the needed connection. The proof showed that the cut upon 
Spicer’s hand could readily cause an infection. The evidence indicated that 
immediately following the injury the wound became inflamed. The day following 
the injury Spicer consulted Dr. Ross. The latter applied treatments to the 
precise spot where the plaintiff's witnesses testified Spicer had suffered the 
injury. The treatments prescribed by the physician included directions to bathe 
the left hand in hot water and also to apply a hot water bottle. The physicians 
agree that these are the remedies usually prescribed for blood poisoning. Dr. 
Ross lanced the spot which the plaintiff’s witnesses testified had become inflamed, 
and he removed from it pus. The hand became swollen. Red streaks were 
observed the length of the arm and the lymph nodes in the left arm became 
swollen. At the same time Spicer developed a temperature and became ill. Ac- 
cording to the medical experts, all of these conditions were evidence of lymphan- 
gitis and such a conditon, according to them, could cause death. The same con- 
dition was capable of lowering Spicer’s resistance sufficiently to subject him to 
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lobar pneumonia. Dr. Ross’ certificate assigned lymphangitis as ~ 
cause of death and pneumonia as a contributing cause. This case is, therefore. 
not like McCrosson v. Philadelphia Rapid Transit Company, 283 Pa. 492, 129 A. 
568, nor Anton v. Chicago, M. & St. P. Railway Company, 92 Wash. 305, 159 p. 
115 (both cited by the defendant), where the courts held that the causal con- 
nection between the injury and the resulting disease is not established by 
evidence which merely suggests that the result “might have” been caused by 
the disease. The above circumstances also differentiate this case from Carnes y. 
Iowa State Traveling Men’s Ass'n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 
306, also cited by the defendant, where the plaintiff's evidence, with equal 
cogency, showed that either one of two possible causes, for only one of which 
the defendant was responsible, might have caused the death. Likewise, this 
case is not similar to Stanton v. Travelers’ Insurance Co., 83 Conn. 708, 78 A. 
317, 34 L. R. A. (N. S.) 445, also cited by the defendant, where the accident 
merely aggravated a previously existing disease which had already attained 
sufficient virulence to threaten the insured’s life. The evidence reviewed above 
also distinguishes this case from Trapnell v. City of Red Oak Junction, 76 Iowa, 
744, 39 N. W. 884, and Slack v. Joyce, 163 Wis. 568, 158 N. W. 310, where the 
evidence wholly failed to prove that the accident was responsible for the 
disesased condition. The case before us is similar in essential features to 
Western Commercial Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 56 U.S 
App. 398, 40 L. R. A. 653, and Cary v. Preferred Accident Insurance Co., 127 
Wis. 67; 106 N. ‘W. 1055, 5, L.. K.. A: CN. $.) 926, 11S Am. St. Rep. 997, 7 Ann 
Cas. 484, in both of which the court found that the evidence established a causal 
connection between the injury and blood poisoning which ultimately resulted in 
death, and, therefore, held that the beneficiary of the policy was entitled to a 
recovery. Accordingly, we conclude that the verdict and judgment are sup- 
ported by substantial evidence which establishes with reasonable certainty the 
wound of May 26th as the cause of death. 

[4-7] The second assignment of error challenges the ruling of the trial 
court which overruled the defendant's objections to the hypothetical questions 
submitted to Drs. Haun and Phy. In support of this exception, the defendant 
argues that the questions sought the opinions of the witnesses upon the merits 
of the case. As will be observed from the foregoing review of the testimony 
of these two witnesses, this criticism lacks support. The questions inquired con- 
cerning the capacity of the wound to create lymphangitis and the capacity of 
the latter to cause death. These questions were followed by others which in- 
quired concerning the probability of death ensuing from the conditions de- 
scribed in the hypothetical questions. It will readily be seen that the witnesses 
were not asked for an opinion concerning the merits of the case. The credibility 
of the witnesses, the soundness of their judgment, and the existence of the facts 
recited in the hypothetical questions remained as issues for the jury’s determina- 
tion. See Goldfoot v. Lofgren, supra. Nor do we believe that the questions 
are subject to the next attack urged by the defendant wherein it argues that 
these inquiries sought the conjectures of the two aforementioned medical experts. 
Conjectures, speculations, and guesses are not admissible. Storla v. Spokane, 
P. & §S. Transportation Co., 136 Or. 315, 297 P. 367, 298 P. 1065; Scarpelli v. 
Portland Elec. Power Co., 130 Or. 267, 278 P. 99; Wigmore on Evidence (2d Ed.) 
445. From the answers made by the four physicians who testified, it is evident 
that much knowledge has been acquired through medical science concerning the 
nature of lymphangitis and blood poisoning. The qualification of Dr. Haun 
and Phy to answer the questions propounded to them is not contested. Since 
medical science reveals much concerning lymphangitis and septicemia, we believe 
that it is safe to assume that these two qualified witnesses could answer the 
questions propounded to them without resorting to conjecture and guesses. The 
questions concerned the capacity of a wound received by a mechanic while 
working upon grimy machinery to create a condition of lymphangitis. It is a 
matter of common knowledge that physicians are frequently required to treat 
wounds received under such circumstances and to prevent resulting lymphan- 
gitis and septicemia. The answers made by the witnesses indicate that they 
did not resort to guesses, but reverted to the experiences of medical men in 
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treating such wounds and preventing ill after-effects. We, accordingly, conclude 
that the exceptions are without merit. This assignment of error reveals no 
error. : 

The next five assignments of error challenge five portions of the instructions 
of the court to the jury on the ground that in these portions of the instructions 
the court commented upon the facts, or assumed as facts, matters which were in 
issue. We have carefully studied these and the remaining parts of the instractions 
transcribed in the bill of exceptions. We are satisfied that the court submitted 
every issue of fact to the jury, and we also notice where it carefully cautioned 
the jury that all issues of fact were for the jury’s exclusive determination. Thi< 
heing true, we find no error revealed by these assignments of error. 

It follows from the foregoing that the judgment of the circuit court is affrme« 

Rand, C. J., and Bean and Kelly, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. FOX. 
Supreme Court of Tennessee. Nov. 26, 1932. 
54 Southwestern Reporter (2d) 951. 
INSURANCE. ; 
Under provision of binding receipt, accident policy not issued until two days 
after insured’s accidental death never became effective. 

The “binding receipt” recited that, in consideration of payment of cer- 
tain premium, “applicant will be insured under all accident provisions of 
the policy from noon of the date of issuance of the policy, but if no policy 
should be issued then the whole amount herein receipted for shall be re- 
turned to the said applicant.” Under such provision the insurance did 
not take effect until issuance of policy, and not on date of application and 
receipt. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


Error to Circuit Court, Campbell County; H. B. Brown, Judge. 

Action by Dora Fox against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed, and suit dismissed. 

Kennerly & Key, of Knoxville, and Agee & Guy, of Jackshoro, for plaintiff 
in error. 

Harry B. Brown, of Jellico, for defendant in error. 

Swiccart, J. 

On April 16, 1930, Clifford Fox, husband of defendant in error, signed an ap- 
plication for health and accident insurance in the sum of $100, which application 
was duly forwarded to the National Life & Accident Insurance Company by its 
authorized agent. On April 23d, nine days later, Fox was killed by accident. On 
April 25th, the company issued its policy as applied for, and forwarded it to its 
agent. The record leaves it to be inferred that there was no delivery of the policy. 

\t the time the application was signed, Fox received from the company’s 
agent the following paper: 

“Form 3500—50M—1—26 
“Binding Receipt for First Premium 
“April 16, 1930. 

“Received of Clifford Fox an application for a policy in the National Life and 
\ccident Insurance Company, Nashville, Tennessee and the sum of $2.35, in pay- 
ment of the premium covering the first insurable period ending at noon on the first 
day of May 1930, and in consideration of the payment of such sum the said appli- 
cant will be insured under all accident provisions of the policy from noon of the 
late of issuance of the policy, but, if no policy should be issued, then the whole 
amount herein receipted for shall he returned to the said applicant. 

“Robert Ward, Agent. 

“Important! Promptly notify Company at Nashville, Tenn., if policy is not 
delivered within 10 days from date hereof.” 

In this suit of the widow, named in the application as beneficiary of the in- 
surance applied for, the circuit court gave to this “binding receipt” the effect of 
putting the insurance in force from and after the date of the application and re- 
ceipt. By its appeal in error, the insurance company contends that the only pur- 





874 The Insurance Law Journal, Vol. 80 [Apr., 1933 


pose and effect of the receipt was to put the insurance in effect from the date oj 
the issuance of the policy, so as to cover any period of time which might elapse 
between the date of issuance of the policy and the date of its delivery to the in- 
sured; the policy issued containing the provision that it was effective “from the 
time this policy is delivered to the insured.” If this contention of the insurance 
‘company is sustained, there can be no recovery by the defendant in error, since 
the policy was not issued until two days after the death of the applicant. 

If there is any ambiguity in the “binding receipt,” it results from the fact that 
it recites the payment of $2.35 as the cost of the insurance for a period ending 
May 1, 1930, only fourteen days from the date of its execution, while the applica- 
tion and policy state the cost of the insurance to be $2.10 per month. It is sug- 
gested for the company that the agent, through mistake, wrote May Ist when he 
should have written June Ist as the end of the “first insurable period.” This sug- 
gestion is supported by the fact that the policy issued on April 25th recites that, 
in consideration of the payment of $2.10, “covering the first insurable period,” the 
insurance should be effective “from the time this policy is delivered to the insured 
until 12 o’clock noon of the first day of June, 1930, and for further periods as the 
advance payment of a renewal premium of $2.10 per month will maintain this policy 
in force.” We think, however, it is not necessary to resort to conjecture on this 
point to give effect to the contract as written. 

The “binding receipt,” after reciting the payment of $2.35 as the premium 
covering the first insurable period ending at noon on the Ist day of May, continues 
as follows: “And in consideration of the payment of such sum the applicant will 
he insured under all accident provisions of the policy from noon of the date of 
issuance of the policy, but, if no policy should be issued, then the whole amount 
herein receipted for shall be returned to the said applicant.” 

Regardless of the specified date for the ending of the first insurable period, 
the receipt clearly and without ambiguity fixes noon of the date of issuance of a 
policy as the beginning of such insurable period; and, to make this certain, it was 
provided that, if no policy should be issued, the entire amount paid should be re 
turned to the applicant. The effectiveness of the insurance was therefore made 
dependent on the issuance of the policy and not merely on the payment of the 
first premium. Nothing in the receipt or application made it obligatory on the 
company to issue the policy, and it must be conceded that none would have been 
issued if the company had known of the prior death of the applicant. 

We think the language of the “hinding receipt” is clear, and that it means only 
that, if a policy was issued, the insurance should become effective on the date oi 
its issuance, instead of on the date of the delivery of the policy as provided in 
the policy itself. 

The death by accident of the applicant occurred before the policy was issued 
and at a time when the insurance was not in force. There is therefore no liability 
on the part of the insurance company, except for the return of the premium paid, 
and it is stipulated that that amount was tendered before this suit was begun 

The judgment of the circuit court is therefore reversed, and the suit dismissed 
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SMITH v. CALIFORNIA HIGHWAY INDEMNITY EXCHANGE. Civ. 8600. 
District Court of Appeal, First District, Division 2, California. Dec. 28, 1932. 
17 Pacific Reporter (2d) 1005. 
INSURANCE. Se ss 

All provisions of city ordinance, under which jitney bus liability insurance 
policy was executed, form part of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. A i acter = 

City ordinance, requiring jitney bus liability insurance policies, held not to 
show that policy covered casualties occurring while insured was driving automo- 
bile, used as jitney bus at times, to work. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. el : ; ad 

Rider materially limiting subject-matter of paragraph in insurance policy is 
controlling. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4, INSURANCE. 

Jitney bus liability insurance policy held not to cover damage caused by described 
automobile while being driven from insured’s home to authorized rout to begin 
work. 

One paragraph of policy provided for indemnification of insured 
against loss from hability for damages because of bodily injuries acci- 
dentally suffered by persons not in insured’s employ as direct result of 
his ownership, use, or maintenance of described automobile, but attached 
rider provided that policy should not cover accident occurring while car 
was being operated otherwise than in insured’s service as jitney bus 
and occasional rent car. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Failure of one hit by jitney bus to give owner’s insurance carrier’s attorney 
in fact 30 days’ written notice of intention to bring suit against it did not baz 
recovery (St. 1921, p. 1599). 

(For other cases, see Insurance, Dec. Dig. §612[2].) 


Appeal from Superior Court, City and County of San Francisco; Edmund 
P. Mogan, Judge. 

Action by Vina Smith against the California Highway Indemnity Exchange. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with direction. 

John Ralph Wilson and Carl E. Day, both of San Francisco, for appellant. 

Daniel A. Ryan, and Thos. C. Ryan, both of San Francisco (Geo. F. Snyder, 
of San Francisco, of counsel), for respondent. 

STURTEVANT, J. 

The plaintiff was injured by being hit by a jitney bus. She commenced an 
action against the driver, who was also the owner of the jitney bus, and 
recovered a judgment. The defendant appealed from that judgment, but it was 
afirmed. Nicol v. Davis, 107 Cal. App. 26, 290 P. 114. When the remittitur 
went down the plaintiff commenced an action against the defendant as the 
surance carrier of the owner of the jitney bus. The case was tried before the 
trial court sitting with a jury. After all of the evidence had been introduced, 
the defendant made a motion that a verdict be directed in its favor. The motion 
was denied. Thereupon the plaintiff made a motion that a verdict be directed in 
her favor. It was granted, and on that verdict judgment was entered. From 
that judgment the defendant has appealed. It makes two points. It claims 
that the accident was not covered by the policy, and it also contends that the 
plaintiff did not comply with the provisions of the policy. We will discuss 
those points in the order stated. 

On April 29, 1915, the board of supervisors of San Francisco enacted 
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Ordinance No. 3212 N. S. By the terms of that ordinance a jitney bus was 
defined, and it was provided that before any person could operate a jitney bys 
he must apply to the policy commissioners for a permit. It was also provided 
that the owner should execute a bond or obtain an insurance policy as a condition 
precedent to the transaction of the business of operating a jitney bus. Some 
of the provisions of the ordinance follow: 

“Section 1. A jitney bus is hereby defined to be a self-propelled motor 
vehicle, other than a street car, traversing the public streets between certain 
definite points or termini and conveying passengers for a fixed charge of not 
more than ten (10) cents between such and intermediate points, and so held out 
advertised, or announced. A jitney bus is hereby declared to be common carrier 
and is subject to the regulations herein prescribed. * * * 

“Section 4. In order to insure the safety of the public, it shall be unlawful 
for any person to drive or operate such jitney bus or to obtain a permit therefor 
unless he shall have given and there is in full force and effect at all times while 
such person is driving and operating such jitney bus on file with the Police 
Commission * * * (b) a policy of insurance in a company authorized to do 
business in the State of California, insuring said owner or lessee of said jitney 
bus against loss by reason of damage that may result to any person or persons 
or property from the operation of said jitney bus, * * * 

“Said policy shall guarantee payment of any final judgment rendered against 
the said owner or lesee of said jitney bus within the limits herein provided, 
irrespective of the financial responsibility or any act of omission of said jitney 
bus owner or lessee. * * * i 

“Section 8. * * * (d) To drive or operate any motor bus unless there is 
displayed upon the wind-shield, or other prominent or fixed portion of said 
motor bus, words, in letters at least three (3) inches in height and one-half (1%) 
inch wide and plainly written so they may be distinctly seen and read, showing 


that_such vehicle is a jitney bus. Such sign shall be approved by the Board 
of Police Commissioners and the Chief of Police. * * * 


“Section 19a. All jitney buses shall carry signs on which shall be displayed 
the route to be traversed and termination thereof, and all buses shall run to the 
termination so stated. 


“Section 23. Any person violating any of the provisions of this Ordinance 
shall be guilty of a misdemeanor, and, upon conviction thereof, shall be subject 
to a fine of not more than one hundred (100) dollars or by imprisonment in 
the County Jail for a period of not more than three (3) months, or by both 
such fine and imprisonment.” ; 

The jitney bus routes were not prescribed by ordinance, but were prescribed 
by the chief of police. Four had been so designated. Ray H. Davis had beer 
authorized to operate on the one which extends from the Ferry to Twenty-Ninth 
and Mission. He lived at 311 Jersey street and kept his car in a garage at that 
place, which is six blocks away from the said route. Immediately before the 
accident he had been at his home and was in the act of leaving for his work 
He had no passenger. He did not have displayed a sign “jitney bus.” He did 
not have displayed a sign “Ferry” or “Twenty-ninth and Mission”; but he had 
such signs in his car. Within a half block of his home and six block from his 
route the accident occurred. Reciting the foregoing facts, the defendant asserts 
that the accident did not come within the provisions of its contract. 


The defendant is organized as a reciprocal exchange. Stats. 1921, p. 1599. Its 
members are called subscribers. The business is transacted by an attorney in 
fact. After the permit was granted to Ray H. Davis, the defendant executed 
and filed its policy with the police commission. In form the policy was made 
us as follows: Originally it consisted of one sheet containing much printed 
matter, a blank space after the words “Special Agreements,’ and blanks for 
the place and date thereof. To that sheet there was attached a rider “Endorse- 
ment ——-——— S. F. Jitney rent effective April 28, 1924.” It recited that it 
was “attached to and forming a part (when countersigned and dated by an 
authorized agent) of Policy No. 4150.” It was duly dated and signed. It was 
attached immediately after the words “Special Agreements.” Immediately on 
top and attached in the same manner was another document, “Special Agree- 
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ments.” It was likewise dated and signed. Still on top and attached in the 
same manner was a document “Certificate No. 555” and containing a passage, “We 
are today accepting coverage on Chandler, License 103-651 Eng. 122885. Policy is 
now being written anad will be forwarded to you covering as per requirements 
of Ordinance No. 3212 new series of the City and County of San Francisco.” 
It was likewise dated and signed. Among other things it contained the following 
ssages : 

' “Sebecribers at California Highway Indemnity Exchange * * * do hereby 
agree to indemnity the subscriber named herein: In consideration of the stipula- 
tions enumerated in the Schedule of Warranties attached hereto, subscribers 
at California Highway Indemnity Exchange do hereby severally agree to 
indemnify the subscriber named herein against the hazards covered by the 
Special Agreements: File—Police Commission San Francisco Special Agree- 
ments S. F. Jit-Rent End Att Injuries to persons. (a) Against loss from 
common law or statutory liability for damages on account of bodily injuries, 
fatal or non-fatal, accidentally suffered * * * while this contract is in force, by 
any person or persons, not in the employ of the subscriber, resulting directly 
from the ownership, use or maintenance of any automobile described in the 
schedule herein contained. This contract shall cover such injuries so sustained 
wherever any automobile covered hereby may be in the service of the sub- 
scriber. * * * 

“Schedule of Warranties, Contract No. 4150. 

“(j) The following Warranties are hereby made a part of this contract and 
are acknowledged and warranted by the subscriber to be true on acceptance of 
this contract: * * * Subscriber is Individual Business Jitney Bus and Occasional 
Rent Car. 

“(k) The uses to which the automoblies described are to be put Jitney Bus 
and Occasional Rent Car. * * * ” 

“Endorsement—S. F. jitney rent effective April 28, 1924. Notwithstanding 
any or all expressions inconsistent with or contrary thereto in this policy con- 
tained, it is expressly understood and agreed that the car mentioned in the 
attached schedule is to be operated in the service of the subscriber as a jitney 
bus and occasional rent car service for a slightly elevated fare, within the city 
and county limits of the city of San Francisco, California, and not elsewhere or 
otherwise. and that this policy is not intended to, and shall not cover any 
accident that occurs while said car mentioned in the schedule attached hereto 
is being operated for any other purpose or at any other time or place than herein 
stated, but it is intended that this policy shall cover said car when used as in 
this paragraph provided. * * * Attached to and forming a part * * * of Policy 
No. 4150 issued by the California Highway Indemnity Exchange, Los Angeles, 
California, to R. H. Davis of San Francisco, California.” (Duly signed.) 


The foregoing paragraphs, excepting the last one, are copies of the body 
of the contract, but the last paragraph is a copy of a portion of a rider, evidently 
the same document above referred to “S. F. Jit-rent End. Att.” 

_ [1, 2] As the policy sued on was executed in compliance with the provisions 
of Ordinance No. 3212, all of the provisions of that ordinance which are appli- 
cable form a part of the contract. Marshall v. Wentz, 28 Cal. App. 540, 542, 153 
P. 244, 32 Cal. Jur. 1162. Considering the facts in connection with the provisions 
of the ordinance, it is clear that as Davis, the owner and operator of the auto- 
mobile, drove it away from his door it was not a jitney bus; but it was an 
automobile. At that time it was not “conveying passengers for a fixed charge 
of not more than ten (10) cents between such intermediate points, and so held 
out, advertised, or announced.” When an automobile is being operated but 
not as a jitney bus it is subject to the general laws; but when it enages in the 
business of a jitney bus it also becomes subject to the special laws applicable 
to a_jitney bus. Ex parte Counts, 39 Nev. 61, 153 P. 93, 96. Regulations such 
as Ordinance No. 3212 are enacted because of the increased dangers to the 
general public in the operation of jitney busses. In re Cardinal, 170 Cal. 519, 
150 P. 348, L. R. A. 1915F, 850; Memphis v. State ex rel. Ryals, 133 Tenn. 
83, 179 S. W. 631, L. R. A. 1916B, 1151, 1154, Ann. Cas. 1917C, 1056. The require- 
ments as to giving bonds or taking out insurance by operators of automobiles in 
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general is contained in the California Vehicle Act (section 36% [as added by 
St. 1929, p. 563, § 1]). That statute was not enacted until some years after the 
plaintiff was injured. But there is nothing on the face of Ordinance No. 3212 
to the effect that one who owns an automobile that is at times operated as a 
jitney bus should be required to take out insurance or furnish a bond covering 
casualties occurring while he was going to or returning from his work. We think 
it is clear, therefore, that there is nothing on the face of the ordinance showing, 
or tending to show, that it was the intention of its framers that the plaintiff’; 
claim should be covered by the bond or insurance policy required by section 4 of 
the ordinance. 


[3, 4] Examining the provisions of the policy in connection with the pro- 
visions of the ordinance, we reach the same conclusion. Before the rider was 
attached the frame of the policy was so general that the plaintiff could have 
asserted the claim she now makes. Paragraph (a) was broad enough to sustain 
her. The rider materially limits the subject-matter of that paragraph, and it is 
the controlling provision. 32 Cal. Jur., 1159, 1160. Its langauge is so clear as 
to leave no doubt that the defendant did not assume any responsibility for 
damage caused by the Davis automobile when it was not operating as a jitney 
bus. That conclusion is re-enforced by all of the other passages except paragraph 
(a), which was materially limited by the rider. If on a certain day Davis 
was transacting no business but was entertaining his family, and while so driving 
the automobile an injury occurred, it would not be claimed that the defendant 
would be liable. The fact that the recess did not extend over a day but lasted 
only a few minutes does not change the reasoning. The difference is a matter 
of degree, but the principle remains the same. In the case entitled Interstate 
Casualty Co. of Birmingham v. Martin, 234 S. W. 710, the Court of Civil Appeals 
of Texas was called upon to determine a very similar controversy. The insurer 
in that case made the same contentions which the insurer makes in this case. 
Speaking of those contentions, at page 712, the court said: “That being the 
undisputed evidence, the contention of appellant must be sustained, for to 
do otherwise would be to ignore and set aside the solemn terms of a contract 
made in consonance with law, and to read into it conditions and liabilities never 
agreed to nor contemplated by the parties to the contract. [Citing many cases.]” 
See, also, U. S. Fidelity & Guaranty Co. v. Baldwin Motor Co. (Tex. Com. 
App.) 34 S.W.(2d) 815. 

[5] The defendant’s second point that plaintiff did not comply with the 
policy rests on the fact that before commencing this action she did not give 
the attorney in fact thirty days’ notice in writing of her intention to bring the 
suit. The point has no merit. In different places the policy provides: (1) That 
actions may be brought against the exchange; (2) that other actions may he 
brought against the attorney in fact; and (3) that other actions may be brought 
against two or more of the subscribers. The provision regarding notice to the 
attorney in fact is contained in a passage concerning the third class of actions; 
but as will be noted by the title the instant case falls within the first class 
above designated. 

[6, 7] From what we have said it follows that the trial court erred on a 
question of law when it denied the defendant’s motion for a directed verdict. 
In this state it is settled law that the power of a court to direct a verdict is, 
touching the condition of the evidence, the same as its right to grant a non-suit 
at the conclusion of the evidence. 24 Cal. Jur. 915. It follows that the error 
may properly be corrected by ordering judgment for the defendant. 

It is therefore ordered that the judgment be reversed, and the the trial court 


be directed to enter judgment in favor of the defendant. 
We concur: Nourse, P. J.; Spence, J. 


RAMBIN et ux. vy. SOUTHERN SALES CO., Inc, et al. No. 4430. 
Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1922. 
145 Southern Reporter 46. 


1. INSURANCE. , : ; 
Under statute, injured party held entitled directly to sue, and join in 
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action, automobile owner _and_ liability insurer without alleging and proving in- 
sured’s insolvency (Act No. 55 of, 1930, § 2). : 
Injured party had such right regardless of insured’s solvency and 

notwithstanding contrary provision of policy, in view of proviso in Act 
No. 55 of 1930, § 2, which gives injured party right of direct action 
against insurer within terms and limits of policy, either against insurer 
alone or against assured and insurer jointly and in solido, since expression 
“within the terms and limits of the policy” has reference to amount of 
policy, character of risk, time within which suit may be brought, and like 
provisions, and since insurer could not insert terms and limits in policy 
that would contravene right of injured party to bring direct action as 
provided by statute, as against contentions that the expression did give 
such right to insurer and that the whole proviso was without meaning 
and mere surplusage. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Palmer, J., dissenting in part. ; 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 

Judge. 
“Suit by Ernest Rambin and wife against the Southern Sales Company, Inc., 
in the hands of James S. McConathy, receiver, and the Associated Indemnity 
Corporation. From a judgment in favor of plaintiffs against the Sales Company, 
rejecting plaintiff's demand against the Indemnity Corporation, plaintiffs appeal, 
and the receiver separately appeals, such appeal being answered by plaintiffs. 

Reversed and rendered. 

Thatcher, Browne, Porteous & Myers and Chandler & Chandler, all of Shreve- 
port, for appellants. 

Harry V. Booth, of Shreveport, for appellees. 

McGrecor, J. 

On November 10, 1931, Ernest and Mary Rambin, husband and wife, resi- 
dents of the city of Shreveport, plaintiffs herein, were making an automobile 
journey from their home to Crichton, La., a town in Red river parish on United 
States paved highway No. 71. Just before they reached the village of Elmgrove 
on said highway, at about 6:30 o'clock in the evening, Ernest Rambin, who was 
driving a model “T” Ford automobile with his wife sitting by his side, observed 
a wagon drawn by two mules meeting him and traveling in a northerly direction 
on the east side of the highway. Attached to and drawn by this wagon there 
was another wagon of the same kind, so that the mules were really pulling 
two wagons along the highway. 

In addition to the two wagons, Rambin saw an automobile traveling in the 
same direction and rapidly approaching from the rear. Very soon it became 
apparent to the plaintiffs that the driver of this on-coming car would attempt 
to overtake and pass the wagons. Realizing the danger of such a movement, 
Rambin pulled his car just as far to the right side of the road as he could so 
that the left wheels of his car lacked only a few inches of being off the pavement. 

In spite of this precaution on the part of the plaintiff Ernest Rambln, the on- 
coming car, in attempting to overtake and pass the two wagons, failed in the at- 
tempt and collided head-on with the plaintiffs’ car. When Rambin pulled to the 
extreme right of the road, he did so in order to afford as wide a passage as 
possible between the car and the wagons in the hope and expectation that the 
driver of the other car would negotiate the passage and resume his position it 
front of the wagons on the right or east side of the highway. 

When the two cars collided they were both demolished. Ernest and Mary 
Ramhin were seriously injured and the driver of the other car was killed instantly. 
Subsequently, investigation disclosed that the driver of the other car was James 
D. Harper; that he was driving a car owned by the Southern Sales Company, 
Inc. by whom he was also employed; and that at the time of the accident he 
Was on business for his employer, and that he was performing service incident to, 
and in the scope of, his employment. 

The two plaintiffs were removed to a sanitarium in the city of Shreveport 
as soon as possible, where they received treatment for several weeks. 

The Southern Sales Company, Inc., carried liability insurance on the car 
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that was driven by Harper in the Associated Indemnity Corporation of San 
Francisco, Cal. The insurance was written by the Mayfield-Jones Insurance 
Agency, Inc., local agent in the city of Shreveport, through Ledbetter & Page 
Inc., general agent in New Orleans. mT 

Subsequent to the date of the accident, James S$. McConathy was appointed 
as receiver for the Southern Sales Company, Inc., on February 13, 1932, by the 
first district court of Caddo parish. ‘ 

On March 24, 1932, the plaintiffs, Ernest and Mary Rambin, filed this suit 
against the Southern Sales Company, Inc., through James S. McConathy, receiver 
and the Associated Indemnity Corporation, who was cited by service oon Alice 
Lee Grospean, Secretary of State. 

In their petition plaintiffs allege that they were seriously injured and dam- 
aged in the said accident, and that the accident was solely and exclusively the 
result of the gross and wanton negligence and carelessness of James D. Harper 
the driver of the automobile owned hy the defendant Southern Sales Company, 
Inc., and insured hy the. defendant Associated Indemnity Corporation. re 

Ernest Rambin, the husband, sued for damages in the sum of $8855, which 
he itemizes as follows: 

Loss of salary and wages, both past and future $ 1,500.00 

Pain and suffering 2,000.00 

Sanitarium account for services rendered Mary Rambin and 

himself; physician and surgeon’s fees for services rendered 
Mary Rambin and himself, both past and necessary to be 
rendered in the future by reason of said accident, as well as 
medicine purchased as a result of said accident 1,200.00 
Permanent injury to left leg; scars on right hand and left leg, 
and general impairment of health by reason of said accident 4,000.00 
Loss of automobile 75.00 
Nursing services required for Mrs. Ramhin (twenty nights).. 80.00 
$ 8,855.00 

And Mary Rambin, the wife, asks for $11,000, which she itemizes as follows: 

Pain and suffering $ 3,000.00 

Permanent injuries to lumbar region of back (bilateral sacro- 

iliac sprain); injuries to kidneys, bladder, and’ general and 
permanent impairment of her health 8,000.00 
$11,000.00 

On April 19, 1932, the defendant the Associated Indemnity Corporation filed 
an exception of no cause or right of action, which was overruled on May 7, 1932. 
This exception was based upon the contention that Act No. 55 of 1930, in amend- 
ing Act No. 253 of 1918, does not confer the right on an injured third party to 
bring a direct action against the insurer without first alleging and proving insol- 
vency. 

After this exception had heen overruled, the two defendants filed their an- 
swers on May 13, 1932, the attorney for the insurance company appearing and 
representing hoth defendants. 

The answer of the Southern Sales Company, Inc., denies all negligence on 
the part of Harper, the driver of its automobile, as well as all the allegations 
relative to the injuries of the plaintiffs and their extent. It is specially alleged 
that the accident was due to the negligence of the plaintiffs in having lights on 
their car that were burning so brightly that they dazzled and confused the said 
Harper and rendered it impossible for him to avoid the collision. 

The answer of the defendant Associated Indemnity Corporation was similar 
to that of the Southern Sales Company, Inc., but went further. It is specially 
denied that it ever issued to the Southern Sales Company, Inc., a policy of in- 
surance containing a provision hy which it agreed to hecome solidarily bound 
with it- for claims arising from injuries sustained in accidents or collisions in 
connection with the operation of the car described in plaintiffs’ petition. This 
defense is practically the same as was urged in support of its exception of no 
cause or right of action. 
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On May 26, 1932, the Associated Indemnity Corporation filed an amended and 
supplemental answer wherein it denied the authority of the local agent, Mayfield- 
Jones Insurance Agency, Inc., to issue and deliver the policy sued on, claiming 
that the authority of this agency had been revoked. 

On that same date, May 26, 1932, Chandler & Chandler, attorneys, appeared 
as separate and additional counsel for the Southern Sales Company, Inc., and 
on June 2, 1932, these attorneys filed another appearance for the Southern Sales 
Company, Inc., which, in effect, is a plea of estoppel against the supplemental 
answer of the Associated Indemnity Corporation, in which it set up the want of 
authority in Mayfield-Jones Insurance Agency, Inc., to issue and deliver the 
policy of insurance on the truck which plaintiffs allege caused the accident. — 

On the issues as. thus made up, a trial was had. At this trial there was judg- 
ment against the Southern Sales Company, Inc., in favor of Ernest and Mary 
Rambin in the sums of $5,780 and $3,000, respectively. No reference is made to 
the other defendant Associated Indemnity Corporation either in the minute re- 
cord of the judgment or in the judgment itself. Hence, it is evident that the 
exception of no cause or right of action which had been previously overruled was 
sustained by the court at the end of the trial. While the judgment, according to 
the minutes, was rendered against the Southern Sales Company, Inc., when it was 
reduced to writing and signed in open court, it read against James S. McConathy, 
receiver of Southern Sales Company, Inc. 

The plaintiffs have appealed from that portion of the judgment that rejects 
ther demands against the Associated Indemnity Corporation. James S. Mce- 
Conathy, receiver of Southern Sales Company, Inc., has appealed and asks that 
the judgment be amended so as to run against the company instead of against 
him as receiver, and the plaintiffs have answered this appeal and ask that the 
udgment he increased to $7,786 and $5,000, respectively. 

On the Exception of No Cause or Right of Action. 

[1] It is contended by the defendant Associated Indemnity Corporation that 
the plaintiffs have no right to join it in this suit without first alleging and then 
proving the insolvency of the insured, Southern Sales Company, Inc. The right 
to bring the suit as it was brought rests solely on Act No. 55 of 1930, § 2 of 
which reads as follows: 

“That Section 1 of Act 253 of 1918 be amended and re-enacted so as to read 
as follows: 

“Section 1. That, after the passage of this act, it shall be illegal for any 
ompany to issue any policy against liability unless it contains a provision to the 
effect that the insolvency or bankruptcy of the assured shall not release the com- 
pany from the payment of damages for injury sustained or loss occasioned during 
the life of the policy, and any judgment which may be rendered against the as- 
sured, for which the insurer is liable, which shall have become executory, shall 
he deemed prima facie evidence of the insolvency of the assured, and an action 
may thereafter be maintained within the terms and limits of the policy by the 
injured person or his or her heirs against the insurer company. Provided further 
that the injured person or his or her heirs, at their option, shall have a right of 

‘t action against the insurer company within the terms, and limits of the 

‘y, in the parish where the accident or injury occurred, or in the parish where 
the assured has his domicile, and said action may be brought either against the 
msurer company alone or against both the assured and the insurer company, 

tly and wn solido.” (Italics ours.) 

This act is as plain as words can make it. As will be seen, it provides (1) 
an action may be maintained against the insurer by an injured person or his 
after judgment has been obtained against the insured, and (2) that a direct 
action may he maintained in the first instante either against the insurer company 
adiowe, or against both the insured and the insurer jointly and in solido. The 
lidity of this act has heen sustained at least three times since its passage, by 
ee different judges in three different courts. 
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Rossville Commercial Alcohol Corporation vy. Dennis Sheen Transfer Co., 
Inc., et al., 18 La. App. 725, 138 So. 183, 188. This case was decided by the Or- 
leans Court of Appeal, and writs of certiorari and review were refused by the Su- 


preme Court on February 29, 1932. In that case it was urged by the insurer com- 
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pany that the provision of Act No. 55 of 1930. relied on by the plaintiffs herein 
is unconstitutional, and the attack was based on the contention that the act i, 
broader than its ute. In overruling this plea of unconstitutionality, the coyrt 
said: 

“We feel that the purpose of both statutes was to guarantee to an injured 
party his right to recover from the insurer of a person liable to him. There 
was only one object in both statutes. This object is clearly expressed in both 
statutes, and in the latter the title is amended and re-enacted. 

“This court has * * * held that the title of an act which states the object 
to be to amend and re-enact a section of the Revised Statutes, only the number 
of which is given, expresses its object within constitutional requirements’—. 
citing numerous authorities. State v. Land, 131 La. 611, 613, 59 So. 1007, 1008. 

“We have ourselves recently held, in the case of Allopathic State Board of 
Medical Examiners v. Fowler, 50 La. Ann. 1358, 24 So. 809, that it is a sufficient 
compliance with the constitutional requirement of the title, if the title indicates 
the general purposes of the law, without specifying in detail each particular 
provision of the law.’ Compagnie Francaise, etc., v. Board of Health, 51 La. 
Ann. 657, 25 So. 591, 596, 56 L. R. A. 795, 72 Am. St. Rep. 458. 

“But exceptors say that the subject-matter of the second statute is not 
germane to that contained in the first, and therefore it was improper to attempt to 
amend by legislation on an unrelated subject. 

“We feel that the subject-matter of the two acts is sufficiently related to 
permit amendment of one by the other. Both, as we have said, have for their 
object the protection of the right of an injured party to recover from the insurer 
of the party at fault.” 

Hudson vy. Georgia Casualty Co. et al. (D. C.) 57 F.(2d) 757, 759. This is 
a case decided by a former member of our Supreme Court, and his _interpre- 
tation of the act in question carries with it great force. It may be said that his 
remarks are obiter and that they are not pertinent to the issues involved in the 
case now under consideration. Even though the case may not have involved the 
direct question that we are dealing with, still that court’s statement of its appre- 
ciation of the purpose of the act in dispute is powerfully persuasive, however 
it may have been uttered. In referring to this act, that court said: “The contract 
of insurance was made in this state and established a contractual relation between 
the insured and the insurer, from which certain statutory rights flowed in 
favor of third persons who might be injured, the first (Act No. 253 of 1918) giv- 
ing to them the privilege of suing the insurer in the event of bankruptcy of the m- 
sured, and the second (Act No. 55 of 1930), permitting the bringing of the action 
direct against the former in the first instance.” (Italics ours.) 

In the case of Gager v. Teche Transfer Co. et al., 143 So. 62, the Court 
of Appeal of the first circuit was called upon to decide the identical issue that 
was raised and decided in the Orleans Court of Appeal in the case of Rossville 
Com'l Alcohol Corp. v. Sheen Transfer Co., referred to above, and reached the 
same conclusion by approving the opinion handed down by that court. 

In their brief counsel for the defendant Associated Indemnity Corporation 
appear to agree that Act No. 55 of 1930, as written, does undertake to grant the 
right of action against the insurer as contended for by the plaintiffs, for in dis- 
cussing that act in connection with the former act, Act No. 253 of 1918, they say: 


“It will be noted also that the action thus given to the injured third person 
against the insurer, in the event of the insolvency, or bankruptcy, of the insured, 
was maintainable only under ‘the terms and limits of the policy, which proviso 
allowed the insurance companies to require, under ‘the terms and limits of the 
policy, that judgment must first be obtained against the insured, and_ his 
insolvency, or bankruptcy, made to appear by proper proof. 

“It was because of the situation thus existing that Act 55 of 1930 was 
passed, and, in this Act, the injured third person —already having, under the 
terms of the previous legislation, a right of action against the insurer,—was 
granted a direct right of action in the sense of dispensing with prior suit and 
judgment against the owner, as a prerequisite to the action against the insurer, 
and providing that such injured person should have, at his option, ‘a right of 
direct action against the insurer company, within the terms and limits of the 
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policy ***, either against the insurer company alone, or against both the 


insured and the insurer company jointly and in solido.’” 


But counsel contend that the only object of the two acts is to require that 
all insurance policies shall contain a clause to the effect that the insolvency or 
bankruptcy of the insured should not release the company from the payment 
of damages for injuries sustained within the provisions of the policies, and 
that, therefore, the clause in Act No. 55 of 1930 adds nothing to the rights 
of the injured party. In other words, this defendant contends that that added 
clause, which purports to give the right of direct action against the insurer 
company, is meaningless, even though it purports to grant the right. 

Counsel for defendant urges that the two cases cited above, one from 
Orleans Court of Appeal, and one from the First Circuit, are not decisive of 
the issues in this case for the reason that in both those cases the insurer com- 
panies admit that the act means what it says, but contend that it is unconstitutional, 
whereas in this case it is the contention of the insurer that the provision pur- 
porting to grant the direct right of action against the insurer in the first instance 
is meaningless and ineffective and is, therefore, so much surplusage. 

[2] But the direct right of action is plainly granted by the simple wording 
of the act. The validity and constitutionality of the act have been sustained 
by two courts. It is the uniform custom and policy of the courts to give force 
and effect to every provision of an act where it is possible to do so. In this 
case our duty is plain. The Legislature clearly intended to grant and protect 
the right of an injured party to recover from the insurer of the party at fault. 

But counsel contend that whatever direct right of action may have been 
given by the act, this right must be exercised “within the terms and limits of 
the policy,” and that, since the policy, in so many words, provides for the 
protection of the injured third party only in the event of the insolvency, or bank- 
ruptcy, of the insured, this right of direct action can be exercised only in such 
case. That position is not well taken. The expression “within the terms and 
limits of the policy,” has reference to the amount of the policy, the character 
of the risk, and the time in which suit may be brought, and such like provisions. 
The insurer cannot insert “terms and limits” in a policy that would contravene 


the right of the injured party to bring a direct action, as provided by the act. 

Defendant urges that to give the injured party the right of direct action 
against the insurer is to confer on him a greater right than he has already, 
and a greater right than the insured has. That point is not well taken. It 
admitted by all that in cases where the insured is insolvent, the injured party 


1S 


has a direct right of action against the insurer. In case the insured is solvent, 
the injured party can sue him direct and collect without reference to the insurer 
or at his option he may sue. the insurer direct without reference to the insured. 
The remedy in each case is absolutely equal in so far as the result is concerned, 
and neither is superior to or greater than the other. 


Besides, what advantage is it to the insurer to force the injured party to 
sue the insured first, and then bring a formal suit against it in which the original 
facts as to the fault or negligence of the insured cannot he re-examined? Under 
all policies such as the one involved in this case, the insurer has not only the 
tight and privilege, but the obligation of providing and taking care of the 
defense in any suit brought against the insured for which it might be liable, and, 
in any subsequent suit against the insurer by the insured, he has to establish 
only the fact of the judgment and its binding force on him. In the Rossville v. 
Sheen Case, cited above, the court very ably and aptly said: “It is and was 
of no substantial importance to an insurer that a suit must first be brought 
against its principal. It has and had no vested interest in the right to be sued 
only by its principal. Its obligation to pay in the event of damage caused by 
its principal cannot be said to be impaired by the fact that payment may be 
demanded directly by the injured party, instead of indirectly through the insured.” 

The exception of no cause or right of action was properly overruled in the 
first instance and should not have been sustained at the end of the trial, and, if 
judgment were rendered against the Southern Sales Company, Inc., a similar 
judgment should have been rendered against the Associated Indemnity Corporation. 
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On the Merits. 

It is admitted that at the trial of the case it was conclusively proved that 
the accident was due solely to the negligence of the deceased, James D. Harper 
driver of the automobile belonging to the Southern Sales Company, Inc. and 
that at the time of the accident, he, Harper, was performing duties in the Course 
of his employment. It is unnecessary, therefore, to discuss any of the evidence 
that relates to the cause of the accident. 


_ . [3] It is evident from the pleadings, and the record as a whole, that the 
judgment should have been against the Southern Sales Company, Inc., and not 


against the receiver. This is an error which we have a right to correct on appeal 
and we shall do so. 


In its supplemental and amended answer the defendant Associated Indemnity 
Corporation alleged that the authority of Mayfield-Jones Insurance Agency, Inc, 
to write insurance in its name had been revoked. At the trial it was con- 
clusively proved that this agency’s authority had not been revoked, and that, 
therefore, it had ample authority. This question is not urged seriously in the 
argument of the defendant. . 

Quantum of Damages. 

[4] Plaintiff Ernest Rambin worked for the K. C. S. Railway Company in 
the position of car man, in which work he was engaged in building cars. He 
appears to have been earning about $150 a month. Mrs. Rambin did all her 
housework, did the washing of some other families, took care of some children, 
and did church work. Both plaintiffs appear to have been in good physical con- 
dition prior to the injuries. Perhaps we may best state the injury each plaintiff 
received by examining the testimony of their physicians who treated them, as 
well as the testimony of the doctors who made the X-ray pictures. 

Drs. George and Harold Quinn, brothers, were the physicians who adminis- 
tered medical treatment to plaintiffs during the time it was necessary for them 
to receive such treatment. Both plaintiffs after the accident were carried to 
the Schumpert Sanitarium, where they remained for some time and where Drs. 
Quinn treated them. This evidence shows that plaintiff Ernest Rambin suffered 
a multiple comminuted fracture of the left leg, which extended into the joint, 
that is, the upper end of the tibia, the large bone of his leg, which was immo- 
bilized. Also this testimony shows that the injured limb was not put in splints 
for some time on account of swelling which the doctors had to first reduce. After 
the swelling was sufficiently reduced, the injured limb was put in a plaster cast 
and remained there about five weeks. In describing his injuries, Dr. George 
Quinn stated in effect that, when he first reached the plaintiff, he was suffering 
excruciating pain; that he was a bundle of bruises all over his body; that he 
had brush burns over his body; that it was necessary for’ him to administer 
morphine to relieve his pain and that he applied antiseptics to keep down infection, 
and then proceeded to apply treatments to reduce the swelling around the knee, 
which had at that time already started: that for some time after he began the 
treatment he gave plaintiff aspirin, codeine, or morphine, depending upon the 
degree of suffering, to relieve his suffering. He said that because this injury 
was in the joint of the knee he considered it more serious than an ordinary 
fracture. He testified also that there is bound to be some impairment of his 
health; that, assuming Mr. Rambin to be a car knocker for a railroad, in view 
of the condition of his leg, he does not think he will be able to carry on such 
duties. In answer to a question as to whether or not Mr. Rambin will ultimately 
recover sufficiently to do the same kind of work he was engaged in at the 
time of his injury, Dr. Quin said that he probably would in time, but that he 
would not undertake to say how long because he has, at the present, a cup-like 
formation upon the articular surface of the bones where they rub together, at 
which the bones have not grown back together as they should, and that, hence, 
he does not get full motion, that is full use of his leg, and further, that he 
complains of pain and that he imagines he will suffer some discomfort for a 
long period of time. While Dr. Harold Quinn did not actually testify, yet it 
was admitted that his testimony would be the same as his brother, Dr. George 
Quinn, and it was accepted as though he had actually been examined. 

Dr. Harold G. F. Edwards, the roentgenologist who made the X-ray of 
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Ernest Rambin’s injuries, testified that on June 1, 1932, he made an X-ray picture 
of his injuries, at which time he found “that the upper part of the large bone 
of the leg, the tibia, shows some irregularity of the external tuberosity of the 
tibia, which appears to be depressed at the articular surface, a sort of cupping 
of the bone,—otherwise no bone or joint change is noted.” He was then asked: 
“Q. Would that be a disabling condition, assuming the person had to use that 
knee in work, in hard manual labor? A. I think it would.” 

On cross-examination he was asked: “Q. The cracks in the bone there are 
not as serious as where there is entire breaking of the bone? A. The seriousness 
is due to the fact that the fracture runs into the joint, and I don’t think it 
would make any difference what type it is, the point is whether it runs into and 
disturbs the joint function.” 

Dr. Frank H. Walke testified in effect that he heard the testimony of Dr. 
George Quinn concerning Ernest Rambin and that his testimony is practically 
the same. He said: “ * * * This fracture was a lineal fracture and went into 
the joint itself, and the condyle in the joint was broken and has been replaced 
with scar tissue and any sudden twisting or misstep or something of that kind 
will probably cause him to have some pain and trouble in the future, and as far as 
the injury is concerned, why, that probably will heal within a year, but he will 
be troubled indefinitely by the breaking of the condyle.” 

He further states that the injury will cause him pain in bad weather or 
when he makes a misstep or any sudden twisting takes place, and that the limb 
is likely to swell and hemorrhage and bleed. 

The evidence shows that Dr. Walke was called in consultation to examine 
Mr. Rambin, in other words, he knows first-hand the condition of Rambin, as a 
consulting physician. 

Dr. T. J. Fleming, representing the insurance company, says he examined 
Mr. Rambin several times. He says that Mr. Rambin has some stiffening of 
the tendons and ligaments and has not full motion of the left knee. He said 
that he thinks in another six months after the trial, that is, twelve months after 
the date of the injuries, he will have recovered sufficiently to use his knee to do 
the work he had been doing before the accident. When asked as to the pain 
Rambin would sustain as a result of his injuries after six or eight more months 
had passed, he said: “I don’t think there would be any pain to amount to any- 
thing; I don’t think the pain would be a consideration at all.” 

[5] On the question of Mrs. Rambin’s injuries, Dr. George Quinn says that 
when he first saw her in the sanitarium she was on a stretcher and in intense 
pain; that she had bruises, contusions, and soreness generalized over her body; 
that she had two teeth knocked out; that she had a large bruised spot over 
the side of her chest; that she had a split in her left hand between her index 
and her middle fingers, extending down to the palm of her hand, about one, or 
one and one-third inches in length; that most of her pain appeared to be from 
her back injury and in the upper part of her back and chest. He was asked: 
“What diagnosis would you make of her condition? 

He aswered: “Sacro-iliac sprain and generalized bruises, lacerated wound 
o left hand, and also a fracture or breaking out of a couple of teeth she 
iad there. 

He also said that she had a cut on the ear which he thought was the right 
ear. He said that after she was taken to the sanitarium she developed hypostatic 
pneumonia, but “that was not caused by the accident, but one of the complica- 
tions of her recovery period. * * *” 

“QO. What is her condition at the present time with reference to this back 
condition and the other condition mentioned? A. She has to lie down in bed, 
if she sits up in it over fifteen minutes, she complains of being nervous and 
also it causing a lot of pain in her back to sit up or stay in one position. 

“QO. Have you examined her back recently? <A. Yes. 

“Q. Is this pain in the back still in the same place? A. Yes. 

“Q. Now, the complaints she makes to you, Doctor, would you say they 
are reasonable, considering the actual findings you made and the objective 
symptoms,—are the complaints she makes now reasonable? A. They are abso- 
lutely reasonable.” 





Ce Rasaien «~ ft Tiesthetaw. fox o0"7 


886 The Insurance Law Journal, Vol. 86 | Apr., 1933 


As stated before, in discussing the injuries of Ernest Rambin, it was 
admitted that Dr. Harold Quinn would give the same testimony as given by 
Dr. George Quinn. Dr. Walke did not examine Mrs. Rambin. Dr. J. N. Gorton, 
being placed on the stand by the defendants, testified that he examined Mrs. 
Rambin on June Ist, at which time he found that she seemed to have some 
trouble in the lower spine in the sacro-iliac joint; that “she had some inability 
in getting up off the bed and could not stay up long at the time, and was unable 
to walk without some aid.” He stated that, from the history of her case which 
she gave him, it seems that she had made considerable improvement and that 
he would say after six or eight months more she should get up and get about 
without assistance. 

“Q. From your examination, would you say she would be able to do her 
usual household duties in six to eight months? A. Probably so.” 

From this medical testimony, it is evident that Mr. Rambin has a very 
questionable case as to his ultimate full recovery. As to Mrs. Rambin, at the 
time of the trial, which was fully seven months after her injuries, she was still 
confined to her bed and only able to sit up a few minutes at a time at intervals, 
It is estimated, however, by Dr. Gorton that after about six or eight months 
more she would, or should, be recovered. However, as his testimony shows, 
he merely expressed it as “probable” that she would be able to do her usual 
household duties after six or eight months more. All the testimony shows that 
both plaintiffs suffered and are still suffering considerable physical pain, and 
which conditions are likely to continue for some time to come, more especially 
in the case of Mr. Rambin. 

The awards made by the district court covered the value of plaintiff’s car 
that was destroyed by the accident, as well as all sanitarium, doctors’, nurse’s, 
and drug store bills, as well as other expenses incurred in connection with 
their injuries and illness. The district judge thought an warad of $5,780 to 
plaintiff Ernest Rambin and $3,000 to plaintiff Mrs. Mary Rambin reasonabie. 
We are not in a position to differ with him on this point. 

For the reasons assigned, it is ordered, adjudged, and decreed that the judg- 
ment appealed from be, and the same is, hereby annulled, reversed and set aside 
in so far as it sustains the exception of no cause or right of action and refuses 
judgment against the defendant the Associated Indemnity Corporation; and it is 
amended by substituting the name of Southern Sales Company, Inc., for that of 
J. S. McConathy, receiver; and, as thus amended, it is now ordered that there 
be judgment herein in favor of Ernest Rambin for the sum of $5,780 against 
the defendants Southern Sales Company, Inc., and Associated Indemnity Cor- 
poration in solido, with legal interest from judicial demand, and in favor of 
Mary Rambin for the sum of $3,000 against the defendants Southern Sales 
Company, Inc., and Associated Indemnity Corporation in solido, with legal interest 


from judicial demand; with the costs of both courts to be paid by the defend- 
ants. 


Palmer, J., dissents from ruling on exception of no cause of action. 


BADEN v. GLOBE INDEMNITY CO. No. 4421. 
Court of Appeal of Louisiana. Second Circuit. Dec. 16, 1932. 
145 Southern Reporter 53. 


3. INSURANCE. 
Motorist’s widow /eld entitled to sue liability insurer of other colliding au 
mohile directly without joining insured. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 
Palmer, ]., dissenting in part. 
\ppeal from Tenth Judicial District Court, Parish of Natchitoches; 
W. Jones, Judge. 
Suit by Mrs. Myrtle Baden against the Globe Indemnity Company. From 
judgment in favor of plaintiff, defendant appeals, and plaintiff answers the ap eal. 
\ffiirmed. 
Phanor Breazeale, of Natchitoches, for appellant. 
Stephens & Gahagan, of Natchitoches, for appellee. 
McGrecor, J. 
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This is a suit for damages growing out of a head-on collision between two 
automobiles on the paved highway between Alexandria and Shreveport. On the 
night of December 22, 1931, at about 11 o'clock, Marvin J. Baden, husband of 
the plaintiff, in company with R. L. Davis and H. A. Todd, was driving a Ford 
roadster automobile from a point south of Alexandria to his home in Shreveport, 
by way of United States highway No. 71. When they were about two miles 
north of Campti, in Natchitoches parish, their automobile collided with a Ford 
sedan being driven from Shreveport to Natchitoches by its owner, L. H. Johnson. 
Mr. Johnson’s wife was on the front seat with him and his sister, Mrs. Emma 
Cunningham, was on the rear seat. 

\s a result of the collision, Baden was killed instantly and his car was prac 
tically demolished, while his two companions miraculously escaped practically un- 
injured. The Johnson car incurred considerable damage, but none of its occu- 
pants received any serious injury. 

Mrs. Myrtle Baden, wife of the deceased, Marvin J. Baden, has brought this 
suit against the defendant insurance company for damages on account of the death 
of her husband, for the reason that the owner of the car with which her husband 
collided carried insurance with the said company covering accidents of this 
kind and guaranteeing a payment of all damages which should be sustained by, 
any person through a collision with the said car. In her petition the plaintiff alleges : 

: That the automobile which was driven by Johnson ran into and collided 
with the car driven by her husband and killed him; (2) that the said Johnson ai 
the time of the collision was driving his car on the left or wrong side of the road 
without any lights; (3) that the driving of his car without any lights and on the 
leit or wrong side of the road constituted negligence and gross carelessness on tlie 
part of Johnson and was the sole cause of the accident and of her husband's death; 
(4) that she has been damaged in the sum of $10,550 on account of the death of 
her husband, which sum she itemizes as follows: $5,000 for grief, mental anguish, 
and the loss of her husband’s companionship; $5,000 for the loss of support given 
her by her husband; $250 for funeral expenses incurred; and $300 for the total 
destruction of the automobile. 

The defendant answered and alleged that the death of the plaintiff's husband 
resuited from his own gross negligence and that the said L. H. Johnson was in 
no way responsible but was blameless in every particular in the collision of the two 
automobiles. 

At the trial in the lower court there was judgment in favor of the plaintiff 

300, and the defendant has appealed. The plaintiff has answered the appeal 
and has asked that the amount of the judgment be increased to $10,550, the amount 
riginally prayed for. 

Opinion. 

It is agreed by the parties to this suit that only questions of fact are involved 
Each claims that the accident was due solely to the negligence of the other. The 
question of contributory negligence is not raised in the pleadings, though it is dis- 
cussed and urged in his brief by counsel for defendant. 


[1] The plaintiff claims that at the = of the accident the lights on her hus- 
and’s car were in good condition and burning. This contention is borne out by 
the positive and unequivocal testimony of R. L. Davis and H. A. Todd, the two 
young men who were riding in the car at the time. It is their testimony that the 
lights were burning brightly. J. H. Blanchard, a witness for the defendant, tes- 
tined that after the accident the lights on the Baden car were still burning brightly. 
Ersel Smith, a filling station agent at Campti, and G. E. Crocker, the nightwatch- 
man, testified that the Baden car stopped there in the town of Campti a few minutes 
before the accident and that the lights were in good condition and burning brightly 
When they came into the station and when they left. Opposed to this testimony 
we have that of L. H. Johnson, who says: “I was driving along two miles beyond 
Campti, coming this way, and all I recall is just seeing a black object just a second 
before he hit us, and after he hit us I don’t remember anything for a few seconds.” 


In response to a question propounded to him by his counsel as to whether he 
saw any light on the Baden car, he replied: “No, sir, I was in about fifteen feet 


ot him when I saw the object and it was just a crash.” 
Mrs 


} 


Johnson testified the she never saw the car at all and was unaware of 


‘ 
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its presence until the two cars collided, and of course she saw no light. The testj- 
mony of Mrs. Cunningham was identically the same. Taking this testimony as a 
whole, the irresistible conclusion is that the lights on the Baden car were burning 
The question arises, then, as to why Mr. Johnson did not see them. We cannot 
answer that question any more than we can say why he did not see the Jaden 
car until he was within about fifteen feet of it. 

Even if the Baden car had had no lights at all and Johnson had been looking 
ahead as he should have heen, he would have seen it at a distance much 2reate: 
than fifteen feet. The probable explanation is that he was inattentive at the mo- 
ment and did not see the lights for the reason that they were not immediately in 
front of him. There is some evidence that the Baden car had just come over the 
hrow of a small hill and that may have had something to do with it. 

The plaintiff alleges that not only were the lights on her hushand’s car burning 
brightly, but that those on the johnson car were not burning at all. The two 
young men in the Baden car say that when they first saw the Johnson car it was 
about fifty feet away and that it had no lights burning. Mr. Johnson says his 
jights were burning, and in this he is corroborated by his wife and sister. Ii they 
were burning, then why did not Johnson see the Baden car before it came as 
close to him as fifteen feet? It would seem impossible for him to fail to see the 
Baden car if his lights were burning, and he says they were. Furthermore, 


if they 
had been burning and the two ladies were cognizant of the fact sufficiently to re- 


member it and to identify that fact with the time just before the collision, the: 
would undoubtedly have seen the car. These are two most estimable Christian ladies, 
and, if they had even caught a glimpse of the oncoming car, they would have so 
testified. \We do not believe that they would knowingly vary a word of their 
testimony. to win the case and we do not for one moment question s integrity. 
They both are active and alert when they are driving in an automobile, but on this 
ceccasion it was late at night, they had been on a shopping expedition in a distant 
city, their bodies were tired, and nature was fast overcoming them. It is more 
than likely that they were practically asleep. If they had been sufficiently awake 
to discern and remember that the lights were on and that they were on their own 
right side of the road, they would have observed the presence of the oncoming car, 
even though they had no lights, as is claimed. So we say that the testimony of 
these three witnesses on this point is not convincing and impressive. 

Furthermore, when the Johnson car reached Coushatta, Mr. Johnson drove 
into a filling station to have the generator fixed. It seems that just a short time 
lefore he reached that town he discovered that his generator was discharging in- 
stead of charging as . should have been doing. This indicated to him, as it would 
to any motorist, that his lights would be interfered with sooner or later. But there 
Was no mechanic avi ail bie so he took a chance and droye on with the intention oi 
reaching his home in Natchitoches. This filling station agent testified in the case 
as a witness for the plaintiff. He is a rank stranger to all the parties and can 
have no interest in the case one way or the other. It was his testimony that when 

r. Johnson drove into his station he was having light trouble already and that it 
vas to fix his lights that he was seeking help. Mr. Johnson and his wife and sister 
all positive and agreed that no trouble had started with the lights at that time 
they were burning brightly. They all testified that it was only a matter 
precaution that they wanted their generator adjusted then, for the reason that 
they knew it would sooner or later cause light trouble. There is a conflict in the 
testimeny in this point that is irreconcilable. 

However. be that as it may, in her testimony Mrs. Johnston stated that at 
times after they left Coushatta they drove with their parking lights “because we 
noticed that the parking lights didn’t cause it to discharge, but every time we 
would see a car we would turn on the other lights.” The plain inference to be 
drawn from this testimony is that, since they did not see the Baden car until 
just the instant before the collision, they were using, or thought they wert 
using, the parking lights, for Johnsen would not have had time to change his 
lights after he says he first saw the Baden car. These parking lights may or may 
not have been burning, even though they were turned on, as that is easily pos- 
sible. It is true that further on in her testimony Mrs. Johnson indicates that 
she thought their regular lights were on at the time of the collision for the reason 
that, as she says, “after the collision the other lights were on.” With all respect 
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to the lady, we do not think she is competent to testify on his point, for im- 
mediately after the collision her husband rescued her from under the car and 
left with her for a sanitariuts within ten minutes according to his testimony. 

On this question of the condition of the lights on the Johnson car after the 
collision some important testimony was given by J. H. Blanchard, a witness for 
the defendant. He says that he tried the lights on the Johnson car and only one 
of the parking lights came on. He then “tried it again and neither one came 
on, no lights whatever.” This testimony is very persuasive and corroborative 
of plaintiff's contention that the Johnson car was being driven without any 
headlights. It is more than likely that at the tme of the collision Mr. Johnson 
was driving with one parking light burning and that Baden did not see it until 
it was too late. 

In addition to charging the defendant with negligence with reference to the 
car being driven without lights, she charged that it was on the wrong side of 
the road. The evidence convinces us that neither car was completely on the 
wrong side of the road. It is practically admitted that the collision occurred 
near the middle of the road. There is some testimony about skid marks from 
the Baden car to a point several inches over on its wrong side. This evidence 
does not impress us for there is no proof in the record that convinces us as to 
just where the actual collision occurred. 

Immediately after the collision the Baden car continued forward several 
feet and came to a stop on its right side of the road with the two right wheels 
on the shoulder of the road and the two left wheels on the pavement, with the 

" body of the car facing towards Shreveport, that is, in the same direction in which 
it was traveling. The Johnson car also continued to travel on several feet and 
came to a stop on its right side of the road, entirely on the dirt shoulder. But 
it turned completely around and was facing toward Shreveport, from which it 
had been traveling. Baden was killed instantly. His car was smashed in at the 
door where he was sitting behind the steering wheel, and the running board on 
that side was completely destroyed. That would indicate that his car was struck 
a tremendous blow by the Johnson car at an angle. Just such a blow as that 
would have been delivered if the Baden car had been traveling on his wrong or 
left side and, suddenly discovering his imminent danger, had turned quickly to 
his right in an effort to avert the disaster. But if that had been true, we think 
that Johnson would have seen the approaching car sooner than he did. In her 
cross-examination Mrs. Johnson testified on this point as follows: 

“Q. Mrs. Johnson, you say you some times drive with the parking lights? 
A. Yes sir, because we noticed that the parking lights didn’t cause it to discharge, 
but every time we would see a car, we would turn on the other lights. 

“Q. Do you know whether you had on the parking lights or not? <A. I don’t 
think we did, after the collision the other lights were on. 

“Q. You are not certain whether you did or not? A. No, sir, I wouldn’t be 
positive. 


“Q. Mrs. Johnson, with your position on the front seat, if your lights were 
burning brightly could you tell me why you couldn't see an object, if they were 
on your side of the road, more than 25 feet away? A. I don’t know, if the car 
had been on our side of the road, I think we would have seen it, but I believe 
just before it got to us it cut across. ' 

“Q. You do feel that if the car had been on your side of the road, vou could 
have seen it more than 25 feet away? A. Yes, sir, I think I would.” 

Mrs. Johnson's supposition, however, is not probable or plausible. If the 
Baden car had suddenly cut across into the path of the Johnson car, as she 
thinks it may have done, the injury done to the Baden car would not have been 
the same, for the Johnson car would not have struck it on the left of a strictly 
head-on collision. 


Taking the evidence all together and considering the extent.of the injury 
done by the Baden car, the place of impact, and the instant death of Baden and 
the escape of the other two occupants without injury, and the position of the 
two cars after the collision, it appears to us most likely that in the moment 
before the collision both cars were in parallel paths and that the Johnson car, 
instead of the Baden car, suddenly cut across and struck it at an angle. It is in 
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evidence that R. L. Davis, one of the young men in the car with Baden, and who 
was sitting on the right side with H. A. Todd in the middle, was thrown com- 
pletely out of the car by the impact. This would indicate that the force came 
from the left side. If it had been strictly a head-on collision, this would not 
have happened. 

Cases of this kind are always extremely difficult and hard to, determine, par- 
ticularly when only questions of fact are involved. In this case the trial judge 
evidently found from the facts that the accident was caused by and due to the 
negligence of Johnson. He saw and observed all the witnesses and probably 
knew them personally. He observed their manner of testifying and is in a better 
position to weigh their testimony than we are. Furthermore, he probably is 
familiar with the scene of the accident and the surroundings. 


[2] It developed on the trial of the case that Baden and the two young men 
were on a whiskey transportation trip. Thirty gallons of whiskey were found 
in the car. So far as the evidence shows this was their first offense. None of 
them was shown to be drinking, though. Certainly neither of the young men 
had any interest in the outcome of this suit. We do not think that their testi- 
mony should be rejected on this account. 


[3] The defendant in this case does not appear to question the right of the 
plaintiff to a direct action against it, but in her petition the plaintiff asserts her 
right of direct action in the following language: “That under the laws of the 
State of Louisiana your petitioner is given and granted the right and option 
of proceeding against L. H. Johnson alone, or against L. H. Johnson and the 
Globe Indemnity Company in solido, or against the Globe Indemnity Company 
alone, and she elects to institute suit and proceed to judgment against the said 
Globe Indemnity Company alone, reserving her right to proceed against the 
said L. H. Johnson, should it for any reason be held that she cannot proceed 
against the Globe Indemnity Company alone, or if the policy of insurance carried 
by Johnson on the car which was driven by him at the time of the accident is not 
sufhcient in amount to cover all damages sustained by her, by reason of this 
collision and the death of her husband.” 


In its answer the defendant denies this allegation flatly and the right is, 
therefore, put at issue. : 

For the reasons assigned in Ernest Rambin et al. v. Southern Sales Com- 
pany, Inc., et al. (La. App.) 145 So. 46, we hold that the plaintiff has-the right to 
bring the suit as she has done against the insurer alone. 


[4-6] In the pleadings no reference is made to the contributory negligence 
on the part of the deceased, but this issue was raised in oral argument in this 
court for the first time by counsel for the defendant insurer. 


It is a fundamental principle of pleading that the defense of contributory 
negligence is a special plea and must be pleaded in the alternative, but it is 
argued that evidence may be introduced which, if not objected to, will enlarge 
the pleadings. We have been unable to find any evidence in this case that was 
not already admissible under the pleadings. It is an established rule that, if 
evidence as introduced is admissible for any purpose under the pleadings, it can- 
not extend or enlarge the pleadings. In Judge Wortham’s Civil Procedure in 
Louisiana, in his discussion of the enlargement of pleadings by evidence, he 
says: “And with the further restriction, that evidence received without objection 
does not have the effect of broadening the pleadings where admissible for the 
purpose of any tssue raised by the pleadings. Tensas [Delta Land Co. v. Fer- 
zuson], 128 La. 172, 181 [54 So. 708]; Rogers [v. Southern Fiber Co.] 119 La. 


715, 44 So. 442 [121 Am. St. Rep. 537]; Bonnette [v. Wise], 111 La. 855, 35 So. 
953.” (Italics ours.) 


In the case of Cunningham vy. Penn Mut. Life Ins. Co. of Philadelphia, Pa., 
152 La. 1023, 95 So. 110, 111, the court said: “While there was no objection to 
the evidence which was offered on the part of defendant, to the point that fraud 
had not been pleaded, this has not broadened the pleading, for the reason that 
it was all admissible upon the question of materiality, treating the answers of 
the applicant for insurance as representations. Tensas Delta Land Co. v. Fergu- 
son, 128 La. 171, 54 So. 708; Rogers v. Southern Fiber Co., 119 La. 715, 44 So. 
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442,121 Am. St. Rep. 537; Bonnette v. Wise, 111 La. 855, 35 So. 953; Wortham’s 
Civil Procedure, vol. 1, p. 255.” 

Succession of Dauphin, 112 La. 103, 36 So. 287, 295: “Evidence received 
without objection can enlarge the pleadings only where such evidence was inad- 
missible under the pleadings, and would have had to be excluded if objected to. 
As a matter of course, evidence admissible under the pleadings cannot have the 
effect of enlarging the pleadings. If it had such effect, the issues in every case 
would have to be ascertained from the evidence instead of from the pleadings.” 

McAdam vy. Soria, 31 La. Ann. 862: “The failure to object io the admission 
of evidence bearing on an issue not made by the pleadings will not authorize the 
adjudication of that issue, when the evidence admitted is applicable to the issue 
made by the pleadings. (Cited in Mackesy v. Shultz, 38 La. Ann. 386: Rogers v. 
Southern Fiber Co. [119 La. 714], 44 So. 443 [121 Am. St. Rep. 537].)” 

In 49 Corpus Juris, under the heading of “Pleading,” § 1278, it is stated 
that the admission of evidence without objection may enlarge the pleadings, but 
that in order for it to have that effect it must be such evidence as is not ad- 
missible for other purposes or on other issues. 

In this case we have been cited to no evidence which was admitted without 
objection and which was not already admissible under the pleadings in support of 
some issue already raised. That being true, the plea of contributory negligence 
cannot be considered by us. 

For the reasons assigned, the judgment appealed from is affirmed with all 
costs. 

Drew, J., concurs. 


AMERICAN CASUALTY CO: v. PURCELLA et al. No. 42. 


Court of Appeals of Maryland. Jan. 17, 1933. 
163 Atlantic Reporter 870. 
1. INSURANCE. 


Intention of parties to insurance contract, as gathered from whole instrument, 
prevails in construction thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. ; ~~ 

Evidence of substantial compliance with conditions of insurance contract by 
insured or one seeking indemnity is required to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

4. INSURANCE. . aa eke 

Injured insured’s two days delay in notifying automobile liability insurer’s 
agent of accident, in which two others were also injured, was not unreasonable, 
and hence did not bar recovery on policy requiring “immediately notice.” 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

5. INSURANCE. fs 

Failure of automobile liability insurer's agent to request or demand more 
information when insured personally advised hfm of accident two days after- 
wards waived any omitted information then obtainable. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

6. INSURANCE. , ‘ 

Evidence held to show insured’s compliance with automobile liability policy 
requiring immediate notice of accident, with fullest information then obtainable 
respecting it. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Circuit Court, Allegany County; Albert A. Doub, Judge. 

Actions by Joseph Purcella and another against Mike Martirano and the 


American Casualty Company, respectively. Judgments for plaintiffs, and defend- 
ant Casualty Company appeals. 


Affirmed. 


Argued before Bond, C. J., and Urner, Adkins, Offutt, Digges, and Sloan, JJ. 
Walter C. Capper, of Cumberland, for appellant. 
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Taylor Morrison, of Cumberland (Edward J. Ryan, of Cumberland, on the 
brief), for appellees. 


SLOAN, J. 


Joseph Purcella and Frank Sicola each brought a suit against Mike Mar- 
tirano, and each recovered a judgment for injuries respectively sustained by 
them while riding as guests in Martirano’s automobile. Writs of fi. fa. were 
issued on both judgments and returned “nulla bona.” Martirano had a liability 
insurance policy with the American Casualty Company, appellant, and after the 
return of the writs of fi. fa., the appellees brought suits against the insurance 
company and recovered judgments against it for the amounts which they had 
obtained against Martirano. By agreement the cases were tried together, before 
the court sitting as a jury, and from judgments in favor of the plaintiffs, the 
defendant appellant appeals. There is one exception, and is to the refusal of 
the appellant’s two prayers for directed verdicts, the first on the ground of no 
legally sufficient evidence, and the second “that the insured (Martirano) failed 
to give immediate notice to the defendaont (insurer) of the accident in question.” 
The provisions of the policy requiring notice to be given is: “XI. Reporting acci- 
dents and claims. The assured, upon the occurrence of any accident covered 
hereby, shall give immediate notice thereof, together with the fullest information 
respecting it then obtainable. He shall give like notice, with full particulars, 
of any claim growing out of such accident, and the assured shall forward to 
the company every summons or other process as soon as it shall have been 
served upon him.” 


The policy of insurance sued on was sold and issued to Mike Martirano by 
Metzger & Holben, insurance agents, by whom the same was “countersigned at 
Frostburg, Md., on the 25th day of February, 1929,” to be effective to February 
25, 1930, “against loss from the liability imposed by law upon the assured, for 
damages” to persons or property to the extent provided “by reason of the 
ownership, maintenance or use for the purpose named in the warranties” of the 
automobile described in the policy. On November 10, 1929, the assured, Mike 
Martirano, who resided at Eckhart Mines in Allegany county, had two of his 
friends, Joseph Purcella and Frank Sicola, out driving. At Morantown, about 
two miles from Eckhart Mines, the car ran off the road into a telephone pole, 
slightly injuring Martirano, and more seriously injuring his guests. Martirano 
said he went to Frostburg a couple of days later and notified C. A. Holben, of 
the firm of Metzger & Holben, of the accident. The appellant denies that 
any such notice was given or, conceding that it was, it did not, according to the 
testimony of Martirano, impart “the fullest information respecting the accident 
then obtainable,” and contends that the first notice of any kind received by the 
company or its agents was when Martirano, on December 13, 1929, went to the 
office of Metzger & Holben at Frostburg, and delivered to Mr. Holben a letter 
of Edward J. Ryan, attorney for Purcella and Sicola, dated December 11, 1929, 
and copies of the summons and declarations in both cases against Martirano, 
all of which had been left with him by the sheriff of Allegany county. These 
papers were forwarded by Messrs. Meztger & Holben to the office of the appellant 
at Reading, Pa., and on December 28th, the company, by C. A. Glase, its adjuster, 
wrote Martirano that, because of his failure to comply with the requirements of 
section XI of the policy, it would not defend any action brought against him 
or pay any judgment, and returned the papers. The cases were uncontested and 
proceeded to judgments. 

[1] There is no question of construction of the policies here involved which 
has not been decided by this court. In this court, ever since the decision in 
Washington Fire Ins. Co. v. Kelly, 32 Md. 421, 3 Am. Rep. 149, in the 
construction of contracts of insurance, the same rule of construction has obtained 
as on other contracts, namely, that the intention of the parties, as gathered from 
the whole instrument, must prevail. Westchester Fire Ins. Co. v. Weaver, 70 
Md. 536, 17 A. 401, 18 A. 1034,5 L. R. A. 478; Agricultural Ins. Co. v. Hamilton, 
82 Md. 88, 33 A. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457; Frontier Mortgage 
Corporation v. Heft, 146 Md. 1, 125 A. 772; Brownstein v. N. Y. Life Ins. Co. 
158 Md. 51, 148 A. 273. The appellant has referred us to the opinions of other 
courts wherein the clause here relied on has been construed and applied, amongst 
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which are Woodmen Accident Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 
L. R. A. 291, 89 Am. St. Rep. 777, Chapin v. Ocean Accident & Guarantee Corp., 
9 Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227, McCarthy v. Rendle, 
230 Mass. 35, 119 N. E. 188, L. R. A. 1918E, 111, and the dissenting opinion of 
Judge Cothran in Ott v. American Fidelity & Casualty Co., IGE SC: 34 Ie 
S. E. 635, 637, 76 A. L. R. 4, in which the decisions in this country are pretty 
generally reviewed. It cites also the case of New Jersey Fidelity & Plate Glass 
Ins. Co. v. Love (C. C. A.) 43 F.(2d) 82, 86, in which the first notice had been 
promptly given, but notice of suit had not. There the rule was stated generally 
that: “A compliance with the conditions of the contract within a reasonable 
time is indispensable to fix liability. The condition is a material and important 
part of the contract and should not be deliberately set aside as of no moment.” 
33 C. J. 10; 6 &. J. HO 

It is not necessary. here to review these cases, as they nearly all are predi- 
cated on the rules of construction prevailing in this court, as will appear from 
those to which we shall refer in this opinion. 

[2] In construing contracts of insurance, and particularly of those conditions 
which must be observed by the respective parties to the contract, the courts 
make no distinction between fire, life, accident, and liability policies. In all of 
them the courts require evidence of substantial compliance on the part of the 
insured, or the one seeking indemnity, if the insured has failed to do what the 
policy provides. 

In the case of Rokes vy. Amazon Insurance Co., 51 Md. 512, 519, 34 Am. Rep. 
323, it was said of the provision for immediate notice of a fire loss: “The 
policy requires that proofs of loss shall be furnished in writing immediately 
after the fire. Immediately as here used means within a reasonable time; and 
what is a reasonable time must of course depend upon the facts and circumstances 
of each particular case. Cashau v. Ins. Co. [Fed. Cas. No. 2499], 5 Biss. 476; 
Edwards v. Ins. Co., 75 Pa. 378.” 


But we are not restricted in this case to experience in fire insurance cases 
as precedent or authority. Atuittomobiles, with their resultant casualties, have 
brought to this court for construction a new kind of insurance policy which 
not only gives protection to the policyholders, but to the victims of his care- 
lessness, negligence, or lack of skill. Recently we had one between two insurance 
companies, one of which had paid for the damage done to its policyholder’s 
automobile. It, in turn, sued the wrongdoer, obtained a judgment, and, on his 
failure to pay, sued his insurer. The wrongdoer’s insurer resisted the claim 
on the ground that the insurer had, without its consent, admitted liability, 
contrary to a provision of his policy. In that case (American Automobile 
Ins. Co. v. Fidelity & Casualty Co., 159 Md. 631, 637, 152 A. 523, 525) the 
provision of the policy under review was not the one requiring notice, but 
another material clause forbidding a voluntary admission of liability without 
the written consent of the company, and it was there said: “There can be no 
doubt that the violation of that condition contained in the policy is a breach 
of the contract,” and among the cases cited was Coleman v. New Amsterdam 
Casualty Co., 247 N. Y. 271, 160 N. E. 367, 369, 72 A. L. R. 1443, on the co- 
operation clause of such a contract, in which the court said: “Co-operation with 
the insurer is one of the conditions of the policy. When the condition was 
broken, the policy was at an end, if the insurer so elected.” Koontz v. General 
Casualty Co., 162 Wash. 77, 297 P. 1081. 

In Columbia Casualty Co. v. Ingram, 154 Md. 360, 140 A. 601, the insurer 
contested a suit on a judgment of a third party against the insured, on the 
ground that it had not had “prompt written notice * * * with the fullest 
information obtainable at the time.” The question there was whether there was 
legally sufficient evidence of a waiver of the provision by the subsequent partici- 
pation of the insurance company in the litigation. 

The policy in Lewis v. Commercial Casualty Insurance Co., 142 Md. 472, 121 
A. 259, 28 A. L. R. 1287, provided: “Upon the occurrence of an accident or 
loss covered by this policy, the assured shall give immediate written notice 
thereof, with the fullest information obtainable at the time, to the company or 
its duly authorized agent. If a claim for damages is made upon the assured on 
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account of such accident, the assured shall give like notice thereof with fyil 
particulars.” 

The accident occurred November 13, 1918, resulting in the death of the third 
party, Thomas Fitzpatrick, an employee of the Crane Company, on January 8 
1919. Compensation had been awarded and paid by the Globe Indemnity 
Company, which brought suit against the insured. The case was settled, and 
the insured, Lewis, sought recovery against his insurer, appellee, which had de- 
clined to defend because it had not had notice of any kind until January 4, 1919, 
four days before the death of Fitzpatrick, when insured and insurer both were 
informed that Fitzpatrick was about to die. The accident resulting in injury 
was not regarded at the time by the insured’s employee or Fitzpatrick as serious, 
though the insured’s employee, Joseph Lewis, informed his employer, Jack Lewis, 
insured, of the accident, on his return to Baltimore, a week or ten days later. 
The questions in that case, were, whether one or two notices were necessary, 
as in the instant case, and then whether there had been a compliance with the 
provision for notice “immediately” upon the happening of the accident, regardless 
of the subsequent claim. It was held that the insurer was not liable under its 
contract because of the failure of the insured to give the “immediate written 
notice” required, and the notice of the claim of the Globe Indemnity Company, 
made by its attorney on January 4, 1919, did not supply the omission. 

In the Lewis Case seven weeks intervened between the accident and the first 
notice to the insurer; in the instant case the appellant contends that it was five 
weeks. If the insurer’s contention be correct that its first notice was when the 
declarations and Mr. Ryan’s letter were delivered, then the appellees would not 
be entitled to recover, for their rights depend upon compliance by Martirano 
with the terms of his contract with the appellant, there being no evidence of any 
reason or circumstances on account of which notice could not have been more 
promptly given. 

The appellees’ cases therefore depend upon the legal sufficiency of the 
evidence of the “immediate notice’ to the insured from Martirano, with 
information respecting” the accident “then obtainable.” 

[3] It has been so often said in the opinions of this court that demurrer 
prayers assume the truth of the evidence adduced in support of the plaintifts’ 
claim, and of every reasonable and rational inference to be drawn therefrom, 
that the citation of precedents would be superfluous. We must therefore assume 
that two or three days after the accident Martirano did see Mr. Holben, the 
insured’s agent, at Frostburg, and, that he did say what he testified to having 
said. His story as to the alleged first notice is not corroborated, and is flatly 
contradicted by Mr. Holben nad his clerk, but, nevertheless, the demurrer 
prayers admit the truth of Martirano’s story, and leave only for decision its 
legal suffciency. Asked what happened, he said: “I went up town and told Mr. 
Holben I had a wreck and somebody got hurt. 

“Q. How long after the accident? A. About two days after. 

“Q. Did you tell him who it was got hurt? A. I told him Joe Purcella 
and Frank Sicola. 

“Q. What did Mr. Holben say at that time? A. He says if anything hap- 
pened—to go there and see and if anything would be worse to come to him again 
and he would fix it up. 

“Q. Now then, who is Mr. Holben? What does he do? A. He is the 
insurance agent where I got the insurance policy for my car.” 

On cross-examination he was asked: 

“QO. You said two days afterwards you were in Frostburg and told Mr. 
Holben about it? A. Yes, sir, I seen him on the street and told him. 

“Q. Wasn’t that at the same time you took the letter to him from Mr. 
Ryan? A. No, sir. 

“Q. How long before that? A. It was after I got the accident. 

. Didn’t he ask you why you didn’t report the accident sooner when you 
gave him this letter that you had received from Mr. Ryan? A. I did report it 
to him. 

“Q. When you went to him with this letter from Mr. Ryan, which you 
have identified, dated December 11, 1929, didn’t he ask you why you hadn't re- 
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ported it sooner? And didn’t you say you didn’t know these men were going to 
sue you? <A. No, sir, he didn’t say nothing. He just said he was going to take 
care of this case is what he told me.” . 

These are the particulars of the accident, as testified to by Martirano, which 
the appellant vigorously contends was not the “fullest information” of the acci- 
dent “then obtainable,” and that, assuming some verbal notice was given to Mr. 
Holben, it does not comply with paragraph XI of the policy. ; , 

[4] Assuming that Martirano did omit some of the details of the accident, 
Can the appellant complain? He testified that he personally told the agent from 
whom he bought the policy that he had had an accident and that Joe Purcella 
and Frank Sicola had been injured. The two days’ delay, under the circumstances, 
is not unreasonable. When asked if he had gone with the injured men to their 
homes, Martirano said: “No, sir, some one else took them because I was pretty 
bad hurt too.” 

The purpose of the preliminary notice and the requirement of promptness are 
to enable the insurer to make an investigation when the facts are obtainable. 
It is not pretended that the insurer will determine its course solely on the state- 
ment of the insured. Assuming that Martirano told the insurer’s agent what 
has been testified to, and we must assume what the demurrer prayers admit, 
Can the appellant now question the omission of any details, or has it waived 
any of the deficiencies of the alleged preliminary notice? 

~ [5] In Edwards v. Baltimore Fire Ins. Co., 3 Gill, 176, wherein the insurance 
company denied liability on the ground that the preliminary proofs of loss did 
not comply with the terms of the policy, it was said: “The principles upon which 
the waiver of preliminary proofs depend, are correctly stated in the case of 
McMasters and Bruce v. Western |Westchester County] Mut. Ins. Co. 25 Wend. 
[N. Y.] 382, where the court say, ‘the law is well settled, that if there be a 
formal defect in the preliminary proofs, which could have been supplied had an 
objection been made by the underwriters, to payment on that ground; if they do 
not call for a document, for instance, or make an objection on the ground of its 
absence or imperfection, but put their refusal upon other grounds, the production 
of such further preliminary proofs will be considered as waived.’” And, speaking 
of the interviews between the insured and the agents of the company, the court 
further say: “Had the objection been made in the course of these interviews, the 
defects might at once have been remedied.” In the instant case, the insured having 
personally advised the insurer’s agent of the accident (there being no instructions 
in the policy as to the person to whom or the manner in which the notice should 
be given) with such facts as appear to have been testified to by him, if the agent 
did not request or demand more information than the insured then gave, if any 
information then obtainable was omitted, it was waived. 

[6] We, therefore, hold that there was legally sufficient evidence of com- 
pliance with the terms of the policy, and that the trial court was right when it 
refused the appellant’s prayers for an instructed verdict. 

Judgments affirmed with costs. 


ROSE v. FRANKLIN SURETY CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 31, 1933. 
183 Northeastern Reporter 918. 


2, INSURANCE. 

Employer’s insurer /eld liable on judgment against truck driver for negli- 
gently causing death of driver’s helper (G. L. [Ter. Ed.] c. 90, §§ 34A-34]). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Truck driver’s helper killed by driver’s negligence held not person entitled 
to “payments” or “benefits” under Workmen’s Compensation Act so as to pre- 
clude recovery on compulsory motor vehicle insurance policv, where emplover 
did not carry compensation insurance (G. L. [Ter. Ed.] c. 90, §§ 34A-34J; c. 152). 

Since employer was not insured under Workmen’s Compensation Act, 
deceased truck driver’s helper was not person entitled to anv “payments” 

of compensation or to any “benefits” under Workmen’s Compensation 

Act in the sense that the words were used in compulsory insurance statute ; 
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the word “benefits” being used in sense of right to medical expenses, 

and reasonable burial expenses, etc, under G. L. (Ter. Ed.) -¢. 152, 8§ 

30, 31, 33, 26, and not referring to section 66, in terms conferring no 

rights on employee but depriving employer of defenses to law action 

which he would otherwise have had. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Suffolk County; F. T. Hammond, Judge. 

Suit by Frank Rose, administrator, against the Franklin Surety Company and 
others. Decree for plaintiff, and named defendant appeals. / 

Affirmed. 


J. T. Connolly and R. Landau, both of Boston, for plaintiff. 

M. Z. Kolodny, of Boston, for defendants. 

DoNnAHUE, J. 

The plaintiff's intestate on December 14, 1930, while an employee of one Piers 
as helper on a milk truck received injuries which resulted in his death. The truck 
was being operated on a public highway by one Neves, who was also an em- 
ployee of Piers and acting in the course of his employment. The injuries and 
death of the plaintiff's intestate were caused by the negligence of Neves in the 
operation of the truck. The plaintiff as administrator brought an action at law 
against Neves for the conscious suffering and death of his intestate. On de- 
fault judgment was entered for the plaintiff and damages were assessed. At the 
time of the injury of the plaintiff's intestate, Piers was not insured under the 
Workmen’s Compensation Act (G. L. [Ter. Ed.] c. 152) but did hold a valid 
policy of insurance issued by the defendant Franklin Surety Company pursuant 
to the compulsory motor vehicle insurance statute (St. 1925, c. 346, G. L. [Ter 
Ed.] c. 90, §§ 34A-34J). Proper demand was made on the defendant insurance 
company for the payment of the execution issued on the judgment against Neves 
but payment thereof was not made. The plaintiff has brought a suit in equity 
under the provisions of G. L. (Ter. Ed.) c¢. 214, § 3, cl. 10, to reach and apply the 
obligation of the defendant insurance company under the policy issued to Piers 
in satisfaction of the judgment against Neves. The trial judge made findings of 
fact and entered a final decree for the plaintiff, from which decree the defendant 
insurance company has appealed to this court. 

[1] The primary object of the compulsory motor vehicle insurance statute is 
to provide security for the payment of damages for the injury or death of travel- 
ers on public highways caused by the negligent operation of motor vehicles. 
Through the negligent operation of the insured’s motor vehicle by Neves injury 
and resulting death came to the plaintiff’s intestate while he was a traveler on a 
highway. The plaintiff was not obliged to sue the employer of his intestate. He 
chose, as was his right, to bring suit against Neves, the actual wrongdoer, whose 
liability as well as the amount of damages has now been legally fixed in a judg- 
ment. The plaintiff here seeks to have the security of the policy issued by the 
defendant insurance company applied to the payment of that judgment. 

[2] The security afforded by an insurance policy issued pursuant to the stat- 
ute is not limited to the payment of a judgment against the insured. Such a 
policy provides “indemnity for or protection to the insured and any person respon- 
sible for the operation of the insured’s motor vehicle with his express or implied 
consent against loss by reason of the liability to pay damages to others. * * *” G. 
L. (Ter. Ed.) c. 90 § 34A. Neves was such a person. McNeil v. Powers, 266 Mass. 
446, 165 N. E. 385; Boyer v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 
178 N. E. 523; Johnson v. O’Lalor, 279 Mass. 10, 180 N. E. 525. Because of this 
provision of the statute the defendant company contracted to provide indemnity 
not only for the insured but as well for Neves and for any other person who dur- 
ing the life of the policy with the insured’s consent might become responsible for 
the operation of his motor vehicle on a public highway. Such persons are beneti- 
ciaries under the contract of insurance entered into by the insurer and the in- 
sured. The plaintiff, having established the liability of Neves to pay damages, 
now asks the insurance company to perform its contractual obligation to indemnify 
and protect Neves against loss by reason of that liability. 

[3] At the time of his injury the plaintiff’s intestate besides being a traveler 
on the highway also had the status of an employee of the insured. The statute 
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does not exclude as a class all employees of an insured from the right to avail 
themselves of the security of the policy. The only travelers on a highway who 
gre excluded by the statute are “employees of the insured or of such other person 
responsible as aforesaid who are entitled to payments or benefits under the pro- 
yisions” of the Workmen’s Compensation Act (G. L. [Ter. Ed.] ¢. 152). G. L. 

00, § 244. The question here presented for decision is whether the plaintiff's 
intestate was such an employee. Since his employer was not insured under the 
\Vorkmen’s Ccmpensation Act the plaintiff's intestate clearly was not a person 
entitled to any “payments” of compensation or to any payments under that act. 
Nor do ve think, as the defendant company contends, that he was a person en- 
titled to any “benefits” thereunder in the sense in which that word is used in the 
compulsory insurance statute. The Workmen’s Compensation Act does more 
than provide for the payment of money to the employee as compensation (sec- 
tions 30, 31, 36), to a physician selected by the employee for his services (section 
20) or for reasonable burial expenses (section 33). The insurer is further obli- 

‘| in stated circumstances to “furnish adequate and reasonable medical and 
hospital services. and medicines if needed.” Section 30. It is a natural and ade- 
quate interpretation to read the word “benefits” appearing in the compulsory in- 
surance statute in close conjunction with the word “payments” as applicable to 
the last enumerated advantages to which an injured employee of an employer in- 
sured under the Workmen’s Compensation Act is entitled. It would be a forced 
and unnatural construction to hold that the words “employees * * * who are en- 
titled to payments or benefits” under the Workmen’s Compensation Act refer to 
section 66 which in terms confers no rights on the employee but deprives the eni- 
ployer of defences to a law action which he would otherwise have had. The words 
under consideration must be construed in the light of the dominant purpose of 
the statute in which they appear, that is, the provision of security for the col- 
lection of damages suffered without fault by travellers on the highway through 
the negligent operation of motor vehicles. The reason why the employees of one 
who is insured under the Workmen’s Compensation Act are properly excluded 
from participation in the security afforded by the compulsory insurance statute 
is that such employees already have under the Workmen’s Compensation Act 
“certainty of payment and exoneration from expenses and delay incident to an 
action at law.” Opinion of the Justices, 251 Mass. 569, 603, 147 N. E. 681, 606. 


That act provides no such certainty or exoneration to the employees of one not 
insured under its provisions. Since the plaintiff's intestate was not an employee 
who by the terms of the compulsory insurance statute was excluded from parti- 
cipation in the security which that statute provides final decree was rightly en- 


tered for the plaintiff. 


Decree affirmed. 
MIHOLEVICH v. MID-WEST MUT. AUTO INS. CO. No. 163. 
Supreme Court of Michigan. Jan. 3, 1933. 
246 Northwestern Reporter 202. 

2. INSURANCE. 

When judgment within limits of automobile liability policy was recovered 
against insured, amount thereof became due and payable from insurer to him. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 
4. INSURANCE. 

Insured held entitled to damages for automobile liability insurer’s willful 
neglect to pay judgment against insured until after insured had been imprisoned 


under body execution. 


The facts disclosed that insured was a man without means and was 
unable to pay judgment recovered against him for automobile accident, 
and as result was imprisoned for several days under body execution ob- 
tained by judgment creditor in an effort to enforce payment of the judg- 
ment, and not until after such imprisonment did insurer pay judgment 
and obtain release from judgment creditor. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Wayne County; Theodore Richter, Judge. 
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Action by Tom Miholevich against the Mid-West Mutual Auto Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Full Bench. 

Stewart A. Ricard, of Detroit, for appellant. 

Peter P. Boyle, of Detroit, for appellee. 

SHarPE, J. 

The following “statement of facts” appears in the brief of the appellant. 

“The above cause has reached this court on case made. Briefly stated, the 
essential facts are: 

“Plaintiff procured of the defendant a policy of insurance which defendant 
admits is a liability coverage rather than indemnity. A judgment was rendered 
against the plaintiff, within the limits of the policy of insurance, while he was 
represented in court by the defendant, such action arising out of an automobile 
collision during the life of the said policy of insurance. The defendant later 
caused payment of the judgment to be made in full and obtained a release from 
the judgment creditor. Payment to the judgment creditor, however, was not 
made until after the plaintiff had been confined in the county jail by virtue of a 
body execution.” 

We add thereto, from the facts as agreed upon: “Defendant admitted the 
allegations of the declaration and that it had wilfully neglected to satisfy the 
judgment. Plaintiff testified he had had no means with which to satisfy said 
judgment.” 

The plaintiff was confined in the jail from June 1 until June 6, 1931, and after 
his release he brought this action for breach of the contract on the part of the 
defendant, claiming damages in the amount of the judgment recovered against 
him and for his arrest and imprisonment. Pending the hearing, the defendant 
satisfied the judgment. The case proceeded to trial before the court without a 
jury, and resulted in a judgment for the plaintiff for $1,000, of which the defend- 
ant here seeks review by appeal. 

The question involved, as stated by defendant’s counsel is: “Has the assured 
a right of action against the company for anything other than the face value of 
the policy together with interest upon its failure to seasonably satisfy judgment 
against the assured?” 

[1] Counsel rely upon the holding in Clark v. Craig, 29 Mich. 398, 402, that: 
“For any mere delay in payment, interest is in law regarded as a sufficient com- 
pensation.” 

That this is the general rule admits of no doubt, but it will be obsedved that 
in that case the court said: “There is no evidence which shows culpable delay. 

x *” 

In Alderton v. Williams, 139 Mich. 296, 300, 102 N. W. 753, 755, it was said: 
“In such cases the law presumes that the borrower can’ obtain money elsewhere, 
and the increased rate of interest therefore furnishes full compensation for his 
damages.” 4 >, : 

But, in that case, where a party defaulted in contributing to a joint adventure, 
it was held that “he is liable for substantial damages.” 

When the judgment was recovered against the plaintiff, a liability to satisfy it 

As stated by defendant's counsel, the coverage was liability and not indemnity 
was imposed upon him by law. If unable to pay it, as it is conceded he was, the 
plaintiff in that action had the right to, and did, resort to a writ of capias ad 
satisfaciendum or body execution in an effort to enforce payment, and, as a 
result thereof, plaintiff was incarcerated for several days. 


[2] Under such a policy, when judgment was recovered against the insured, 
the amount thereof became due and payable from the insurer to him “and it was 
the legal duty of the company to pay it.” Voss v. Stranahan, 248 Mich. 390, 392, 
227 N. W. 542, 543. Until payment was made, it might have been garnisheed by 
the judgment creditor. Kipkey v. Casualty Association, 255 Mich. 408, 409, 238 
N. W. 239. 

In Anoka Lumber Co. v. Fidelity & Casualty Co., 63 Minn. 286, 65 N. W. 
353, 355, 30 L. R. A. 689, where an action was brought by the insured against the 
insurer on such a policy, the court said: “If the plaintiff is forbidden to settle a 
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claim for an accident of this kind, we fail to see how it is imperative upon him 
to pay a judgment rendered against him upon such claim, as a condition pre- 
cedent to his right of recovery. The insurance company, by the terms of its own 
policy, has taken into its own hands the whole machinery for settling such claim, 
and will not allow the employer to do it.” 

[3] The damages claimed by plaintiff are for a breach of defendant’s con- 
tract to pay the judgment. In Frederick v. Hillebrand, 199 Mich. 333, 341, 165 
NX. W. 810, 812, in which damages were claimed for a breach of contract, it was 
said: “The damage which a party ought to receive in respect to such breach of 
contract may be said to be such as may fairly and reasonably be considered 
either as arising naturally—that is, according to the usual course of things— 
from such breach of contract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties at the time they made the contract, 
as the probable result of a breach of it.” ; ; ; 

[4] The rule thus stated is in accord with that laid down in the English 
case of Hadley v. Baxendale, 9 Exch. 341, 23 L. J. Exch. 179, 18 Jur. 358, 5 
Eng. Rul. Cas. 502, and has been followed quite generally by all the courts in 
this country. See citations in footnote in 8 R. C. L. p. 455 et seq. Let us apply 
it to the facts in this case. The plaintiff was a man without means. He owned 
an automobile, and was aware of the fact that a judgment might at some time 
be recovered against him for his negligence in driving it. It must be presumed 
that he knew that, if he did not pay such judgment, a body execution might issue 
against him. To protect himself from this liability he sought and secured the 
policy in question. The defendant must also be presumed to have known that. in 
case of plaintiff’s default in payment, his arrest might follow. Must it not then 
be reasonably supposed that the liability to arrest to which plaintiff was exposed 
was in the contemplation of these parties at the time the contract was entered 
into? While there are many cases in which this rule of law has been so applied, 
we find none involving the question here presented. 

The willful neglect of the defendant to pay the judgment was not due to an 
oversight on its part. It resulted in the imprisonment of plaintiff, with the shame 
and mortification as well as loss of time incident thereto. A reasonable interpre- 
tation of the contract and the application of the law thereto justified the award 
of damages by the trial court. No claim is made that it is excessive. 

The judgment is affirmed. 


McDonald, C. J., and Clark, Potter, North, Fead, Wiest, and Butzel, JJ., 
concur. 


ROOT MOTOR CO. v. MASSACHUSETTS BONDING & INS. CO. No. 29146. 
Supreme Court of Minnesota. Dec. 30, 1932. 
246 Northwestern Reporter 118. 


INSURANCE. 

Evidence held not to justify finding that insurer estopped itself from assert- 
ing that policy issued to operator of public garage did not cover damage to cus- 
tomer’s automobile in insured’s possession. 

‘or other cases, see Insurance, Dec. Dig. $ 665[8].) 
Syllabus by the Court. 

The evidence adduced did not justify a finding that defendant by word o: 
conduct estopped itself from asserting that its insurance policy did not cover los: 
or damage to the car in plaintiff's possession; hence the court did not err in @ 
recting a verdict for defendant. 

\ppeal from District Court, Hennepin County; Levi M. Hall, Judge. 

Action by the Root Motor Company against the Massachusetts Bondine 
Insurance Company. From an order denying its motion in the alternative {«- 
judgment notwithstanding the verdict for defendant or a new trial, plaintiff <p 
peals. 

Affirmed. 

P. A. Wells, of Minneapolis, for appellant. 

Lewis R. Gillette, of Minneapolis, for respondent. 

Hort, J. 
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Plaintiff appeals from the order denying its motion in the alternative jo; 
judgment notwithstanding the verdict or a new trial. 


Plaintiff, a corporation, was operating a public garage in St. Paul, Minn, and 
defendant issued its policy insuring plaintiff against loss on account of injury to 
persons in the operation of its business and also against “loss by reason of the |j- 
ability imposed by law upon the Assured for damage on account of injury to, or 
destruction of property of any kind (not, however, the property of the Assured 
or property in the custody of the Assured and for which the Assured is legally 
responsible, either on or away from the premises of the Assured and not prop- 
erty carried in or upon any automobile of the Assured or upon any automohile jn 
the custody of the Assured, either on or away from the premises of the Assured) 
* * * but in no event shall the total indemnity for both loss of use and damage to 
property in any one accident exceed the sum of One Thousand Dollars.” On No- 
vember 11, 1928, while the policy was in effect a servant of plaintiff in taking a 
La Salle car, owned by one Mr. Stone, a customer of plaintiff, from the home of 
said Stone to the plaintiff's garage where the car was kept when not in use hy the 
owner, collided with a car driven by one Wellman. The damage to Stone’s car 
was settled by his insurer, the United States Mutual Fire Insurance Company of 
3oston, paying the sum of $1,765. Said insurance company, claiming subrogation 
to the rights of Stone by such settlement, brought an action against plaintiff to 
recover such amount on the ground that the negligence of its servant in driving 
Stone’s car caused the collision and damage. Plaintiff had notified defendant of 
the collision, and, when it was sued, as stated, it turned over the summons and 
complaint to defendant. Its attorney answered for plaintiff in said action; but, 
before trial, plaintiff engaged its own attorney to try the case. A verdict of $370 
was therein obtained against this plaintiff which it was compelled to pay. it also 
had to pay its attorney and costs in the sum of $435.15. For these two sums this 


action was brought. At the conclusion of the evidence the court directed a ver- 
dict for defendant. 


The only legal question presented by the appeal is: Upon this record is de- 
fendant entitled to a directed verdict? Plainly the insurance policy upon which 
this action is based did not cover damage or loss to Mr. Stone’s car while in the 
care or custody of plaintiff. The policy in so clear terms excludes from coverage 
loss to plaintiff on account of damage to a customer’s car while in plaintiff's pos- 
session that there can be no claim of any ambiguity to be construed in favor of 
the insured. Where an insurance policy clearly excludes a car from coverage, 
liability cannot be created by waiver, if legal terms are used with nice discrim- 
ination. We have, however, held that an insurer may, by taking over the defense 
when the insured is sued by a third party, and by acts in connection with such de- 
fense, estop itself from asserting that the policy does not cover the loss. The 
law, with an analysis of our prior cases, is so fully discussed in Oehme v. John- 
son, 181 Minn. 138, 231 N. W. 817, that there is no occasion to add thereto he- 
cause of the facts presented by this record. Plaintiff’s manager testified that de- 
fendant’s then attorney, to whom the summons and complaint in the action hrought 
by the United States Mutual Fire Insurance Company were delivered, stated that 
the defense would be looked after and that this plaintiff, as defendant in said ac- 
tion, relied thereon. Although this is flatly denied by the attorney, who testified 
that he told plaintiff’s manager that the policy did not cover damage to Mr. Stone's 
car, still he, the attorney, at the request of the agent of defendant, would defend 
the action without compensation, we conclude that, were the evidence alluded to 
all there was, the question of estoppel would be for the jury. But that is not all. 
The attorney who answered for the Root Motor Company did not try the case. 
The company employed its own attorney to do so. There was no agreement that 
this defendant should pay plaintiff’s attorney for the trial. There is no evidence 
that this defendant, or its attorney who put in the answer, took any part in the 
preparation of the case for trial, or in the trial. And what is more, and in our 
opinion conclusive, the attorney of this defendant who first investigated the acci- 
dent, who on February 28, 1929, answered for the Root Motor Company, on the 
same day, wrote the company this letter: “I have just noted upon examining 
the file that I omitted to write you the letter as we outlined in regard to the suit 
of the United Mutual Insurance Company against the Root Motor Company. As 
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[ informed you while at the office, the damage to the Stone car is not covered un- 
der the garage liability policy, but as a matter of service, I will handle the suit 
without any charge to the company.” It is true, plaintiff's manager says the letter 
was not seen by him, and at that time he opened the mail; but it is undisputed that 
the letter was in the files of plaintiff, and that it had other officers, none of whom 
testified. The manager, Mr. Paulson, on cross-examination was asked: 

“Q. Is it not a fact, Mr. Paulson, that there was some conversation with you 
and Mr. Schoepp (the attorney) at the time he came over there, in which he in- 
formed you that you had no collision insurance under your policy? A. I don’t 
recall that. * * * 

“Q. Do you recall that that is not the fact, Mr. Paulson? A. No, I don't. 

“QO, It might be the fact? A. Well, it might he; 1 don’t know.” 

In this record we find nothing upon which a jury could find that defendant 
hy conduct has estopped itself from asserting that its policy in terms excluded 
Stone's car from coverage. On facts less persuasive in favor of the plaintiff we 
held a directed verdict in favor of the defendant proper in Mann. v. Employers’ 
Liability Assurance Corp., 123 Minn. 305, 143 N. W. 794. 

The order is affirmed. 


LUCK v. FT. DEARBORN INS. CO. No. 22093. 
St. Louis Court of Appeals. Missouri. Dec. 6, 1932. 
54 Southwestern Reporter (2d) 757. 
1. GARNISHMENT. 

In garnishment proceeding against insurer by judgment creditor of insured, 
directed verdict for plaintiff held proper, where documentary evidence established 
plaintiff's case, though some testimony was introduced. 

Facts disclosed that execution and delivery of accident policy to in- 
sured was admitted, and also that insurer had become bound to meet all 
liabilities under such policy; that policy was issued to insured to protect 
him against loss or damage on account of personal injuries, and that it 
called for a defense of a suit and to pay costs even if insured became 
insolvent, while the only oral evidence was plaintiff’s testimony that she 
was the person who had obtained the judgment against insured, and that 
the judgment was unpaid, and insured’s testimony that he was the same 
person who was sued by plaintiff, that he had the policy at the time of the 
accident, that the automobile involved was covered in such policy, and 
that he did not pay judgment or costs. 

(For other cases, see Garnishment, Dec. Dig. § 164.) 

2, INSURANCE. 

Insurer under automobile liability policy, assuming charge of suit against 
insured, waived right to claim injury was not within coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from St. Louis Circuit Court; Arthur H. Bader, Judge. 

“Not to be published in State Reports.” 

Action by Hazel Luck against Ben Pemberton, in which the Ft. Dearborn 
Insurance Company was garnished. From a judgment for plaintiff, the garnishee 
appeals. 

Affirmed. 


Wilbur C. Schwartz and J. E. Gragg, both of St. Louis, for appellant. 

Berthold & Chase, of St. Louis, for respondent. 

Daves, J. 

This is a garnishment proceeding instituted by plaintiff upon summons of 
garnishment served upon the Ft. Dearborn Casualty Underwriters and the Ft. 
Dearborn Insurance Company. The case was dismissed as to the Ft. Dearborn 
Casualty Underwriters, and the case proceeded against the insurance company. 

Interrogatories were filed, and the Ft. Dearborn Insurance Company, the 
garnishee, answered the interrogatories by denying that it was indebted to the 
defendant. Plaintiff filed a denial of the answers to the garnishee to plaintiff’s 
interrogatories, alleging that the garnishee was indebted to one Ben Pemberton, 
defendant, and judgment debtor in the sum of $2,500, with interest and cost; 
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that the garnishee was bound by a written contract of insurance to said Ben 
Pemberton issued by the Ft. Dearborn Casualty Underwriters whereby it assumed 
a policy of liability insurance to Pemberton covering a certain automobile, and 
that Pemberton, while operating said automobile, ran against and injured the 
plaintiff. 

Certain provisions of the policy were then pleaded by plaintiff, alleging that 
plaintiff instituted a suit against Pemberton for damages for personal injuries 
and that she recovered a judgment for $2,500; that the judgment was appealed 
and affirmed; that execution was issued upon the judgment and summons of gar- 
nishment was issued by the sheriff and served upon the garnishee. 

The garnishee replied that it admitted that it assumed and became bound for 
valuable consideration to meet all liabilities of the underwriters company, includ- 
ing all liability on the policy issued to Pemberton, but denied each and every 
other allegation. The garnishee pleaded certain provisions of the policy which 
it is not necessary to set out. 

The case was tried to the court and jury. Plaintiff offered a stipulation be- 
tween the parties to the effect that the garnishee became bound to meet all lia- 
bilities of the underwriters company issued under the policy to Pemberton. 

Plaintiff offered oral testimony to the effect that Pemberton was the owner 
of the automobile, and that it was the automobile mentioned in the policy, and 
that he was driving it at the time of the accident, and that the underwriters 
company defended the case when he was sued for damages by plaintiff (which 
is conceded), and that he was called upon by the underwriters to furnish an 
appeal bond, which he could not do; that the judgment was not paid in the 
original case, being Luck v. Pemberton, and that the costs were not paid. Plain- 
tiff then dismissed as to the Ft. Dearborn Casualty Underwriters. 

The garnishee offered no evidence. The court gave an instruction on behalf 
of plaintiff which was peremptory. A verdict and judgment followed for plaintiff 
in the sum prayed for. 

The sole assignment of error is that the court erred in giving this instruction 
because it was peremptorily and that a directed verdict should not have been 


given since there was some oral testimony in the case. That constitutes the whole 
controversy. 































































































It is not difficult to determine where merit lies on this appeal, for the reason 
that in the case of Cowell v. Employers’ Indemnity Corporation, 326 Mo. 1103, 
34 S.W.(2d) 705, 710, the Supreme Court of Missouri had before it a case which 
is as nearly exactly like this one as to leave no doubt that it is a controlling and 


conclusive authority sustaining the view of the lower court and which impels an 
affirmance of this judgment. 


The case was decided in December, 1930, in Division No. 2 of the Supreme 
Court, and holds, briefly stated, that, although the rule is well established. 
ordinarily a directed verdict for plaintiff will not lie where there is oral testimony, 
but that there are exceptions to the rule, and that this is such an exception. 

Now, as to the case at bar. The evidence was almost entirely documentary, 
with the exception that the plaintiff testified that she was not paid the judgment; 
that she was the same person who had received the judgment against the original 
defendant, Pemberton, and the testimony of Pemberton that he was the same 
person who was sued by the plaintiff; that he had the policy at the time of the 
accident, and that it was the same automobile covered in the policy; and that he 
did not pay the judgment or the court costs. 


An observance of the pleadings and the evidence of this case show that 
both plaintiff and garnishee closely tracked the Cowell Case, supra, in pleadings 
and proof. Almost exactly what happened in the case at bar happened in that 
case. In fact, the reply of garnishee to the denial of his answers was practically 


the same language as in the Cowell Case, and the admissions contained therein 
are almost identical. 


[1] Now a reading of the Cowell Case will show that in a case of this kind 
the facts orally testified to are really not in issue. The documentary evidence 
will establish all that is necessary to make plaintiff's case; that it was for the 
court to construe the pleadings and the contract. And, said the court in that case, 
“plaintiff did introduce some parol evidence, as above shown, but such testimony 
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merely tended to prove facts which we have held, were, in effect, admitted by 
the pleadings and therefore needed no proof, and such testimony may be disre- 
garded.” And, whatever else that was in the reply to the denial of its answers, 
the garnishee made admissions in the pleadings which made it unnecessary for 
the plaintiff on its side to put on oral testimony. ; ‘ 

[2] The execution and delivery of the policy to Pemberton was admitted; it 
was admitted that the insurance company assumed and became bound to meet all 
liabilities of the Casualty Underwriter Company, including any liability under 
this policy. The garnishee also admitted that the policy was issued to the defendant 
to protect him against loss or damage on account of personal injuries to the limit 
of $5,000, and that the policy called for a defense of a suit and to pay costs, even 
if the defendant became insolvent. And in the Cowell Case it was held that it 
was not necessary to offer evidence if the insured automobile was the one in- 
volved in the accident. The same thing is true here, and the insurer having as- 
sumed charge of the case against the defendant, the insurance company waived 
the right or estopped itself to claim that the injury was not within the coverage 
of the policy. 

Without further discussion, we think the Cowell Case covers this case com- 
pletely. Therefore the judgment is affirmed. 

Haid, P. J., and Becker, J., concur. 


RAYMOND vy. GREAT AMERICAN INDEMNITY CO. 
Supreme Court of New Hampshire. Sullivan. Dec. 6, 1932. 

On Rehearing Jan. 3, 1933. 

163 Atlantic Reporter 713. 

1. INSURANCE. 

Where policy did not insure automobile owner if any passengers paid, free 
riding of plaintiff did not make insurer liable, if others paid. 

Insurance policy provided that defendant, in consideration of pre- 
miums and declarations therein, as respects accident sustained by reason 

of ownership or maintenance of automobile and use thereof as disclosed 

in declaration, agreed to pay insured’s liability to any person for person- 

al injuries. The declaration stated in part that automobile was not to 

he rented or used to carry passengers for consideration. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 

Lack of proof that passengers in automobile paid insured so as to make 
surance policy inapplicable was no proof that they did not pay. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. INSURANCE. 

Insurance policies are governed by same principles of construction employed 
as to other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Under liability policy, excluded uses of automobile held not “exceptions” 

since they were not in first instance included within any statement of insurance. 
Policy insured owner of automobile against accident by reason of use 

of automobile as disclosed in declaration which stated in part that automo- 

bile would not be rented or used to carry passengers for consideration, 

and purposes for which automobile would be used were, private passenger 

type automobile, pleasure and business purposes. “Exclusions” are things 
barred and not admitted, whereas “exceptions” are things taken out. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. INSURANCE. 

Where automobile liability policy did not cover accident unless passengers 
were all carried free and plaintiff passenger, injured in automobile accident, did 
not produce evidence on point in respect to some passengers, plaintiff held not en- 
titled to recover against owner of automobile. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
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On Rehearing. 
7. INSURANCE. 


Under statute, terms of automobile liability policy measure rights and duties 
arising from it (Laws 1927, c. 54, § 6, cls. 2, 3). 














(For other cases, see Insurance, Dec. Dig. § 435.) 
8. INSURANCE. 
Liability under automobile liability policy for certain uses of automobile being 
excluded, policy was limited to those included (laws 1927, c. 54, § 6, cls. 2, 3). 
(For other cases, see Insurance, Dec. Dig. § 435.) 


Transferred from Superior Court, Sullivan County; Sawyer, Judge 

Debt by Victor Raymond, by next friend, against the Great American Indem 
nity Company. Case transferred from the trial term on plaintiff's exception to 4 
directed verdict for defendant. 

Judgment on the verdict. 

Debt under Laws 1927, c. 54, p. 68, § 6, subd. § 1. Trial by jury. The plaintiff 
had recovered judgment in a personal injury action against the owner of an auto- 
mobile. When injured he and five others were passengers in the car and the 
owner was driving it. 

An insurance policy issued by the defendant to the owner was then in force. 
It set forth that the defendant, “in consideration of the premium and the declar- 
ations herein and subject to the provisions herein, as respects accidents sustained 
* * * by reason of the ownership or maintenance of any automobile disclosed in 
declaration No. 6 and the use thereof as disclosed in declaration No. 8,” agreed 
to pay the insured’s liability to any person for personal injuries. Declaration No. 
8 was in part this: “The disclosed automobile will not be rented or used to carry 
passengers for a consideration * * *, and the purposes for which they will he 
used are, (a) private passenger type automobhiles—pleasure and business purposes, 
(b) commercial vehicles—only in the business as described in declaration No. 3. 


* * *” This declaration No. 3 referred to business of the insured not engaged it 
at the time of the accident. 














































































































The policy also stated that it was subject to certain provisions, among whicl 
were some marginally entitled “Exclusions,” and in part specifying that the policy 
did not “cover * * * while any automobile disclosed herein is * * * being used to 
carry passengers for a monetary consideration. * * *” 

Transferred by Sawyer, C. J., on the plaintiff's exception to a directed verdict 
for the defendant. Other facts appear in the opinion. 

Barton & Shulins, of Newport, and Leahy & Leahy, of Claremont (J. M 
Shulins, of Newport, orally), for plaintiff. 

Warren, Wilson, McLaughlin & Bingham, of 
ham, of Manchester, orally), for defendant. 

ALLEN, J. 

The issues to be considered relate to sufficiency of evidence and burden ot 
proof. When the plaintiff was injured, the owner of the automobile was carrying 
two special and four regular passengers. The former and the plaintiff, who was 
one of the latter, testified that they rode free. Of the latfer, two testified that 
they paid for their transportation. One of the latter and the owner did not testify 

[1] Since the owner was not insured if any of the passengers paid, the free 
riding of the plaintiff does not make the defendant liable. The insurance did not 
cover the owner’s use of the car when he carried any paying passengers. If the 
burden of proof was on the plaintiff to show that the car was not thus used 
when he was injured, his case fails unless the evidence will support a finding ex- 
cluding such use. 

Consideration of the evidence leads to the conclusion that it is deficient in 
proof of the finding. The owner was employed in a machine shop at Windsor, 
Vt., and drove the car hack and forth to his work from Claremont where he lived 
The distance each way is about eight miles. At the time of the accident he ha‘ 
thus driven the car for about two months, regularly carrying five passengers who 
were all his fellow employees. 


2, 3] If the two regular passengers who testified that they paid might not he 


helieved, the disbelief would not be enough to warrant a finding that they rode 
free. Lack of proof that they paid is no proof that they did not. Richardson v. 
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Connecticut Valley Lumber Company, 77 N. H. 187, 189, 90 A. 174; Clairmont v. 
Cilley, 85 N. H. 1, 7, 153 A. 465. Nor may their extrajudicial statements that they 
did not pay be used as proof that such statements were true. Statements of this 
-haracter are admitted only to discredit the testimgny of their makers. Zogoplos 
y. Brown, 84 N. H. 135, 137, 146 A. 862, ard cases cited. 

The free riding of the plaintiff and of the special passengers does not help 
to prove how the others rode. The arrangements for the former’s transportation 
were made separately with the owner in each instance. The plaintiff testified that 
he and the owner were friends. One of the special passengers testified that the own- 
er asked him to ride. The other testified that, while he did not pay and while 
nothing was said about pay, he could not say that he would not have paid except 
for the accident. If this testimony did not leave his standing as a free passenger 
in doubt, in any event his situation is not exemplary of that of the other passen- 
gers. Nor, in the light of the circumstances disclosed, do the situations of the 
plaintiff and of the invited special passenger help to show whether the others 
were carried free or paid. There is no evidence tending to show the arrange- 
ments made with them for their riding. 

It is therefore problematical whether the owner was carrying any passengers 
or hire. The evidence leaves it inconclusive and incapable of ascertainment. At 
least, no inference that none of them paid can fairly be drawn. If the plaintiff 
had'the burden of showing that none paid, he has not sustained it. No acceptance 
of any evidence for the defendant is thus predicated. It is a case of the plaintiff’s 
insuficiency of evidence in proof of an essential element of his cause. 

In respect to the burden of proof, not in its primary sense of the risk of non- 
persuasion as a definite and unchanging risk imposed according to the pleadings, 
hut in its secondary sense as a rule by which the burden is shifted according to 
the progress of the trial, the law here in force invokes it according to fairness and 
expediency. “Justice and convenience may require that in certain phases of a 
case the party not having the burden of proof shall produce evidence, upon pain 
of that issue being decided against him if he declines to do so.” Spilene vy. Sal- 
mon Falls Mfg. Company, 79 N. H. 326, 328, 108 A. 808, 809. “The logic of the 
general principle that the plaintiff should have the duty to go forward and the 
risk of nonpersuasion has always been modified by the application of what was at 
the time deemed to be the common sense of the situation.” Ib., 79 N. H. 329, 108 
\. 808, 809. Presumptions established either by the logic of ordinary thought or 
y expediency are largely relied upon to sustain situations in which the burden is 
thus shifted, and precedents are given the full force of authority. But a new 
situation, such as is presented here, must be passed upon by treatment dictated by 
the general principles declared. What is just and sensible in securing a reason- 
able progress and fair outcome of the trial is decisive. The predominance of the 
primary rule by which the pleadings tix the general risk of nonpersuasion is to 
yield, however, only so far as the special situations are deemed to justify its in- 
asion. 


In other jurisdictions it is almost invariably held that the burden of proving 
an —— risk of an insurance policy rests upon the insurer. The rule appears 
0 * been developed through the same policy which is behind the generally pre- 

ing rule of construction resolving all doubts in a policy against the insurer 
rhe rule of construction by itself may not logically account for the rule of bur- 
den of proof without a subsidiary rule that as to excepted risks the policy is to 
e read as calling for the insurer to show ~~ Such a subsidiary rule does not 
appear to have been very definitely adopted, however. While there is much nat- 
ural force in imposing the duty of proof of exceptions, exemptions, and excuses 
n one claiming their benefit, the courts have not gone so far as to construe the 
nsurance contract in a manner by which its agreement is to render it difficult 
for the insurer to maintain its defenses. 

|4| But in this state insurance policies are treated by the same principles of 

struction employed as to other contracts, and the rule that the insured shall 

the benefit of all doubts is not in force here. Sauriolle vy. O’Gorman, 85 N. 
163 A. 717. And any implication that excepted risks are for the insurer 

ve is hardly to be discovered in the policy. It is a matter not naturally to 
found in its implied terms. A reasonable reading of the policy by the insured 
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would not give him to understand that the insurer bound itself to prove any éx. 
cepted risk it might claim in defending an action on the policy. saat 

Yet without the benefit of such an implication of the policy, justice and ex: 
pediency may well unite to require the insurer to establish its claim o ' 
ed risk. There is merit in the position that special defenses in claim of a sit- 
uation taking a case out of general liability should be proved, although the de- 
fenses may be incidental to the general issue and maintainable under it. It may 
logically he said that, if an excepted risk is not shown, the probabilities are or- 
dinarily against its existence, and hence a plaintiff's general burden of proof does 
not fail if the evidence is silent in respect to the risk or does not establish it. 

It is the situation, however, and not the legal character of the clause as one of 


exception or one of exclusion that is to be regarded in any change of the burd 
ol proot. 


an except- 


: ; ashe : > : en 
An invariable rule that one claiming the benefit of an excepting clause 


in a contract must prove it to receive the benefit, is not undertaken to be declared 
It is not intended to state any principle beyond one placing the burden of proof 
of an excepted risk on the insurer when justice and expediency demand it, 

A policy insuring property except when unoccupied and one insuring it while 
occupied would seem to be entitled to be treated alike. Excepted coverage and 
excluded coverage would here come to the same thing. It would be anomalous 
and capricious to say that the burden of proving nonoccupancy should not rest on 
the same party as to each policy. Distinction would stress verbal differences 
rather than reasonable utility. 

If A claims a trespass by B on land conveyed to him by B and by a deed in 
which the description is of a defined area from which a defined part is excepted 
there would seem to be no burden on B to show that his entry was on the ex- 
cepted part, if that is his defense. If the general issue is pleaded, A must prove 
an entry on the unexcepted part. The excepted part has not been conveyed to A 
and the real description of what has been conveyed to him does not include it. 

As already suggested, it is to be observed that it is the general policy of the 
law here to emphasize the main rule for the pleadings to test the need of estal- 
lishing all essential issues, and to apply the secondary rule only when the enforce- 
ment of the main rule creates undue hardship. The judicial sentiment is illus- 
trated by the following references. 

Until the rule was changed by statute, in cases where his own negligence de- 
feated his action a plaintiff was required to prove his freedom trom fault, with 
no presumption about it to aid him. 

“The practice of shifting the burden of proof by a legal presumption is large- 
ly abandoned in this state.” Savings Bank vy. Getchell, 50 N. H. 281, 285. 

“For the attempt to establish an exception changing the burden of proof on 
the ground of the difficulty and facility of furnishing proof, we seem to be largely 
if not wholly indebted to a rigorous enforcement of the English game laws, and 
the undue influence of a small governing class asserting their superior rights un- 
der peculiar institutions not brought to this country and hostile to our system of 
society.” Lisbon v. Lyman, 49 N. H. 553, 569. 

“On general principles, the plaintiff affirming the existence or non-existence of 
facts, or a state of facts essential to his right of recovery, is bound to prove the 
existence of what he avers, and what is essential to his right of recovery. 

“Nor does it change the rule that the averment is negative. The proof may 
be more difficult, but is not the less imperative. Less evidence may be sufficient, 
but the plaintiff is not the less bound to satisfy the jury that what he alleges is 
true.” Barnstead v. Alton, 32 N. H. 245, 255. 


In Eastman v. Gould, 63 N. H. 89, evidence of an unconditional promise as- 
serted by the plaintiff was held insufficient to constitute proof of it in the face of 
equally balancing evidence of a conditional promise. 

With reference to the policy here sued upon, its proper construction shows a 
limitation of coverage in respect to paying passengers, and not a general cover- 
age subject to an exception in respect to them. The policy is explicit in limiting 
its agreement to pay “as respects accidents sustained * * * by reason of * * * 
the use” of the automobile “as disclosed in declaration No. 8.” That declaration 
in a single sentence contains a statement specifying both the uses which may not, 
and those which may he made. The former include the transportation of paying 
passengers. The latter include “private passenger type automobiles—pleasure and 
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business purposes” and vehicles used in a business in which the insured had ceased 
to be engaged. 

Simply read, the declaration states that the policy insures no business use of 
carrying passengers for hire. This and another excluded use precede in state- 
ment the uses insured in immediate context. By no fair reading can the latter he 
held to include the former. An allottment and division is made, and not an en- 
tire assignment from which something is taken and excepted. The reference to 
private passenger automobiles and business purposes is closely and definitely re- 
lated to the preceding exclusions, and denotes in no way their inclusion. The pol- 
icy after stating the uninsured uses defines the insured ones as including all 
others. The uninsured and insured uses are mutually exclusionary in their 
groupings, and neither the generality of expression to describe the latter nor their 
more extensive exclusion of uses classify the former as exceptions. If of a num- 
her of objects some are specifically named and enumerated to be placed in one 
class and the others without being thus specified are stated in general terms to 
he in another class, there is no overlapping by the latter subject to exception in 
favor of the former. That the former are few and the latter numerous, does 
not count. The uninsured uses are rejected, and not expelled, from the insurance. 

[5] The line hetween limitations and exceptions may at times be hard to draw. 
But here the excluded uses appear clearly not to be exceptions. They are not in 
the first instance included within any statement of the insurance. They are no- 
where termed exceptions. The policy expressly insures only to the extent of the 
declarations. In addition, the insurance is stated to he subject to the provisions 
of the policy and in them any use for carrying passengers for hire is expressly 
described as an exclusion. The difference between exclusions and exceptions is 
more than nominal in thought. Exclusions are things barred and not admitted. 
Exceptions are things taken out. Ii it may be said that the insured in a fair read- 
ing of the policy would not have in mind the distinction, yet in more controlling 
importance it may be said that he would gain no understanding from his reading 
that he was not insured if he carried passengers who paid because such a use 
was excepted rather than excluded. The limitations of use would be as clear to 
him as the limits of the policy’s amount and term. In any thought on the point 
he would naturally separate the insured from the uninsured uses without first 
grouping them all as insured. 

If A agrees to sell to B all his real estate except his homestead, it would 
hardiy he contended that he included the homestead to be sold in the first in- 
stance and then withdrew it before signing the agreement. And it would hardly 
ne for him to prove that he did not agree to sell it if B claimed otherwise. It is 
not meant by this example to imply that exceptions in an insurance policy should 
be given a like construction and treatment, but it serves to show that language is 
to be given consideration in the light of common understanding and sense. No 
sensible person would think the permitted uses given by the policy overlapped the 
unpermitted ones or that there was any general insurance to which the latter 
were exceptions. The policy was clearly drawn to give no general insurance 
subject to exceptions. . 

It is said in some of the cases in other jurisdictions that negative clauses are 
to be treated as exceptions or conditions. So far as the rule has merit, it has 
no application here. The policy affirmatively insured driving passengers if they 
were free as much as it negatively gave no insurance when they paid. The insur- 
ance comprehended is within defined limits and _ its scope is of positively ex- 
pressed inclusion. It is no more difficult to show when the insurance covered than 
when it did not. Whether passengers were free or paid, is not an issue over neg- 
ative conditions. The issue is confined to the status of particular persons. If 
t had not appeared that there were passengers, a different, question might arise. 

[6] Liability for driving the car with passengers who paid was not insured 
either prima facie, in the first instance or in any general way requiring exceptions 
to avoid the liability. To prove that the insurance covered it was for the plaintiff, 
when it appeared that there were passengers, to show that they were all carried 
free. This is not to be taken for granted if there is no evidence to the contrary, 
and no presumption to that effect may be invoked. Since there is no evidence on 
the point in respect to some of the passengers and since the situation creates no 
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hardship on the plaintiff of a nature entitling him to a transfer to the defendant 
of the burden of showing their character, his case fails. 

Judgment on the verdict. 

All concurred. 

On Rehearing. 

After the foregoing opinion was filed, the plaintiff moved for a rehearing. 

Barton & Shulins and Leahy & Leahy, for the motion. 

Allen, J. 

[7] The motion relies upon Laws 1927, c. 54, § 6, cl. 3, providing that: “No 
statement made by the insured or on his behalf, and no violation of the terms of 
the policy, shall operate to defeat or avoid the policy so as to bar recovery 
within the limit provided in the policy.” It is asserted that the statute controls 
the defendant’s liability regardless of the policy. But it is declared by the act 
(section 6, cl. 2) that “the policy, the written application therefor, if any, and 
any rider or indorsement, which shall not conflict with the provisions of this 
act, shall constitute the entire contract between the parties.” It is thus explicitly 
enacted that there shall be no liability except upon the policy. Conforming to the 
act, its terms measure the rights and duties arising from it. 

It is further asserted that the exclusionary clauses should be considered as 
an inclusive part of its terms, in order to accomplish the purposes and designs 
of the act. 

[8] The act provides that the insurance commissioner shall approve a form 
of policy which, among other things, fixes “the limits of liability.” The limits of 
liability are those the policy states. Liability for certain uses being excluded, it 
is limited to those included. It is not contended that the policy has not been 
officially approved, and the approval is of a form of policy not insuring the 
excluded uses. 

The defendant claims no statement of the insured or violation of the terms 
of the policy as an avoidance. To drive with paying passengers was not forbidden 
by the policy, and the insured in thus driving disregarded no agreement. The 
insurer might not dispute his right to an uninsured use. It could say it did not 
insure such driving, and this is all it does say. Obviously, insurance premiums 
have some relation to the character and purposes of use as well as to the limits 
of time and payment. It is not to be held that a policy officially approved in form 
should not be construed according to its tenor or that it should impose a libaility 
it did not assume. The legislation did not contemplate full protection. It sets 
minimum limits to the amount of liability, and nothing is found in it to show 


that special uses calling for special rates may not be excluded from the insurance 
Former result affirmed. 
All concurred. 


SAURIOLLE v. O’GORMAN et al. 
SAME v. SHEA et al. 
Supreme Court of New Hampshire. Hillshorough. Oct. 4, 1932. 
163 Atlantic Reporter 717. 
6. INSURANCE. 


Automobile liability policy, in so far as it purported to limit coverage en- 
joined by statute under which policy was given held supplanted by statute (Laws 
1927, c. 54, § 1, subd. 2; § 6). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

7. INSURANCE. 

Servant making detour for his own purpose with insured master’s automobile 
held not “insured” within statutory liability policy (Laws 1927, c. 54, § 1, subd 
23°38 Z, 3, 9,6) - 

Servant while making the detour was not “insured” within terms of 
policy, which, in accordance with Laws 1927, c. 54, § 1, subd. 2, covered 
the named insured and any other persons responsible for the operation 
of the insured’s automobile with his express or implied consent, since 
such language was required to be construed in the light of the major pro- 
visions of the act in sections 2 and 3, and, when so construed, the words 
“express or implied consent,” as used in section 1, subd. 2, referred to 
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the operation of the automobile at the time the liability, if any, arose, 

and the words “responsible for” were not necessarily inconsistent with 

such view, as they performed a legitimate office in defining the legal rela- 

tion of an injured plaintiff to the possible party defendant. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9, INSURANCE. 

As regards claim that insurer in statutory liability policy was estopped to 
deny liability on verdict against driver of automobile by its continued appearance 
and defense after verdict had been directed for insured automobile owner, that 
such driver was not originally party to insurance contract was immaterial (Laws 
1927, c. 54, § 1, subd. 2). 

Such fact was not material, since by terms of policy under Laws 1927, 

c. 54, § 1, subd. 2, driver stood precisely like named assured as far as 

rights of insurer were concerned, and, while he could accept or reject the 

provisions for his benefit, when he did accept, contract was as though 
made with him directly in the first instance. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

10. INSURANCE. 

Ordinarily, insurer in statutory automobile liability policy by intervening and 
defending claim of negligence by one injured by insured’s automobile driver 
departing temporarily from scope of employment may not deny applicability of 
policy after trial on merits (Laws 1927, c. 54, § 1, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

ll. INSURANCE. 

Where insurer desires to question whether liability charged is covered by 
statutory automobile liability policy, it should act seasonably and before plaintiff 
had been prejudiced by delay (Laws 1927, c. 54, § 1, subd. 2.) 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

12. INSURANCE. 

Whether insurer was chargeable with undue delay in presenting issue of non- 
liability for negligence of insured’s servant while on detour for his own purpose 
held issue of fact (Laws 1927, c. 54, § 1, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Exceptions from Superior Court, Hillsborough County; Sawyer, Judge. 

Separate actions by Francis Sauriolle, administrator de bonis non of the 
estate of Herman McCarthy, deceased, against William S. O’Gorman and another, 
and against George C. Shea and another. Case transferred on defendants’ excep- 
tions 

Exception in action against William S. O’Gorman and another overruled, and 
exception in action against George C. Shea and another sustained. 

\ction on the case, to recover for the death of the plaintiff’s intestate, caused 
by collision with an automobile of the defendant, O’Gorman, driven by his 
chauffeur, the defendant Shea. At the close of the evidence, and subject to the 
plaintiff's exception, a verdict was directed for the defendant O’Gorman. The 
jury returned a verdict for the plaintiff against Shea. Judgment was entered 
thereon and remains unsatisfied. 

\ction of debt, on the judgment against Shea as principal, and the defendant 
Fidelity & Guaranty Company, as trustee. The car was covered by a motor vehicle 
liability policy issued by said company purporting to insure the owner and 
additional assured as defined therein. The company had appeared generally and 
conducted the defense for both defendants in the action at law until after the 
verdict against Shea, when it withdrew its appearance for him. Upon considera- 
tion of the declaration, the transcript of the evidence in the action at law, the 
insurance policy, and deposition of the trustee, the court ruled pro forma that 
the company “is liable for the payment of the verdict against Shea,” to which 
ruling the company excepted. 

Transferred by Sawyer, C. J. 

Shea, employed in the dry goods store of O’Gorman at Manchester, was 
directed by his employer to procure the latter’s car from the garage where it 








910 The Insurance Law Journal, Vol. 80 [Apr., 1933 


was kept, and go to Concord on an errand. Shea was supposed on his return to 
take the car back to the garage and report for duty at the store. At Concord he 
met a school friend whom he invited to ride back with him. They returned to 
Manchester by the Daniel Webster highway as far as Union street, and thence 
proceeded southerly on that street to Manchester street which crosses Union at 
right angles. The garage was situated on the north side of Manchester street, 
about one and a half blocks westerly of its junction with Union. So far, Shea 
had proceeded on a direct route toward his destination. Instead, however, of 
turning westerly on Manchester, Shea continued southerly on Union, past Merri- 
mac, Laurel, and Central streets, to Lake avenue. The course of these streets 
was at right angles with Union. At Lake avenue he turned westerly planning to 
cross Pine street, stop at the corner of Chestnut for his passenger to alight, and 
then turn northerly on Chestnut and proceed to Manchester street and thence to 
the garage. The total distance of the planned detour was a little over a half 
mile. Shortly after turning into Lake avenue, he collided with and fatally 
injured the plaintiff’s intestate. Shea intended to return the car to the garage, and 
did so after the accident. His sole purpose in passing Manchester street and 
digressing by Union, Lake, and Chestnut streets was to discharge his guest at a 
point nearer her destination. 

Shea occasionally drove the car on errands when directed to do so, but had 
no general authority to use the car. O’Gorman, asked if Shea made any practice 
of taking passengers, testified: “That was the first case I knew of, except there 
was one time I told him to take some one; he was taking of friend of mine 
down to * * * Lowell to catch a night train * * * and I told him it might 
be a pretty good idea to get some young lady to ride down with him and I think 
he did.” The witness, upon cross-examination, stated that he did not know whether 
this incident was before or after the accident, but gave it as his best judgment 
that it was after. Other facts will appear in the opinion. 

Henry B. Stearns, Osgood & Osgood and Clinton S. Osgood, all of Man- 
chester, for plaintiff. 


O’Connor & Saidel and M. Saidel, all of Manchester, for defendants. 

Snow, J. 

[1] I. A verdict was properly directed for the defendant O’Gorman. He was 
lable only if Shea, at the time of the accident, was engaged in doing what he 
was employed to do. Danforth v. Fisher, 75 N. H. 111, 71 A. 535, 21 L. R.A. 
(N. S$.) 93, 139 Am. St. Rep. 670. The limits of his authorization, his purpose 
and conduct are undisputed. His employment on his return trip was to take the 
car from Concord to the master’s garage on Manchester street. When by direct 
route he had come to a point on that street within less than two blocks of his 
destination, instead of turning to the garage, he embarked on a detour by Union 
street, Lake avenue, and Chestnut street, a total disance of ten blocks, for the 
sole purpose of discharging his passenger guest at a point nearer her home. While 
making this detour, he was not engaged in what he was employed to do. The 
delivery of his guest was no part of his master’s service. Shea was using the 
instrumentality of his employer for a purpose of his own choosing outside the 
scope of his employment. Danforth v. Fisher, supra; Roulias v. Crafts, 81 N. H. 
107, 124 A. 194; Moulton v. Langley, 81 N. H. 138, 142, 124 A. 70; Groatz v. 
Day, 81'N. H. 417, 418, 128 A. 334; Shefts v. Free, 105 N. J. Law, 577, 146 A. 
185; Wilson v. Mason, 105 N. J. Law, 540, 147 A. 235; Mathis v. Hirsch Com- 
pound Roofing Company (1931) 153 A. 700, 9 N. J. Misc. 335. See Dearborn v. 
Fuller, 79 N. H. 217, 107 A. 607: Richard v. Amoskeag Mfg. Co., 79 N. H. 
380, 109 A. 88, 8 A. L. R. 1426; Defoe v. Stratton, 80 N. H. 109, 114 A. 29. 
See Expl. note, pp. 15-18, Am. Law Inst. Restatement Ag’y. (Tent.) 459. 

[2-4] The plaintiff contends that the master’s consent to the deviation couid 
he implied from the proof of the master’s permission on a single occasion to take 
a young lady for company on a night ride to Lowell. He concedes that this evi- 
dence is insufficient to establish a custom, but claims that the master must have 
understood that the servant, in view of that incident, would believe he was 
authorized to take young lady friends on his business trips and perforce to make 
reasonable deviations to secure their presence. It is not perceived how such 
understanding and belief would help the plaintiff in this phase of his case. The 
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claim here is based upon the doctrine of respondeat superior. The vicarious lia- 
pility of the master for negligent acts of the servant under this doctrine is 
limited by the bounds of the employment (Danforth v. Fisher, supra; Morin v. 
People’s Wet Wash Laundry Company, 85 N. H. 233, 156 A. 499; Fletcher v. 
Meredith, 148 Md. 580, 582, 129 A. 795, 45 A. L. R. 474; Standard Oil Co. v. 
Anderson, 212 U. §. 215, 220, 221, 29 S. Ct. 252, 53 L. Ed. 480), which are not to 
he extended on remote implications (La Fond v. Richardson, 84 N. H. 288, 149 A 
600). Shea had temporarily stepped outside these bounds. The departure was 
substantial and admittedly for an object that did not concern the master. It had 
no connection with his business. In making it, Shea was not actuated by any 
purpose to serve the master. If it were conceded that the Lowell incident an- 
tedated the accident, and carried an implied consent to take lady friends with 
him whenever he chose, and by extension to make use of the master’s car on 
detours to receive and discharge them, it would not follow that the master would 
be responsible for his negligent conduct while on such side trips. While using the 
car on such diversions, his status would be that of a bailee, and not that of a 
servant. The mere fact that the car was loaned to him by one who stood in the 
relation of master did not enlarge the scope of his employment so as to charge 
his benefactor with the consequences of his negligence while making use of the 
borrowed car solely for his own purposes. His negligence while serving himself 
or a third party would not be imputable to his master. Cain v. Wickens, 81 N. H. 
99, 100, 122 A. 800, 30 A. L. R. 1246; Groatz v. Day, supra: Reilly v. Connable, 
214 N. Y. 586, 590, 108 N. E. 853, L. R. A. 1916A, 954, Ann. Cas. 1916A, 656: 
Am. Law Inst. Restatement Ag’y. (Tent.) § 463, a, b. See 30 A. L. R. 1248. It 
is well settled by the authorities that the owner is not liable for the negligent 
operation of his automobile while being used by his employee in the latter’s busi- 
ness although the owner has consented to such use. 22 A. L. R. 1400; 45 A. L. R. 
4g() 


[5] The argument is advanced, however, that, regardless of whether Shea had 
implied authority to take his friend in the car, it could be found that he was 
acting in the course of his employment. The claim is that, because he had it in 
mind to carry out the direction of his master to return the car to the garage, 
and intended to follow a continuous route, stopping only long enough to let his 
passenger alight, his private errand was therefore merely “incidental to the pur- 
pose of the general duty”; that his intent to leave his guest short of her ultimate 
destination tended to show that he was bent primarily on his master’s business; 
and that, so long as he was pursuing his dominant purpose to return the car 
to the garage, he was within the scope of his employment. The difficulty with 
this argument is that the evidence conclusively shows a temporary abandonment 
or suspension of his purpose to go to the garage until he should have accom- 
plished a purpose distinctively his own, and entirely disconnected with his master’s 
service. During this departure from his line of duty, his dominant purpose was 
the delivery of his guest at the point intended. It may be conceded that the rela- 
tive dominance of a servant’s purposes may be of importance where, at the time 
of an accident, he was performing service of a dual character which could be 
found to inure at the same time to the advantage of both the master and servant; 
but in such a case, in order to charge the master, the immediately predominating 
purpose of the servant must have had some relation to his master’s service beyond 
a mere intent to resume it later. Stegman v. Sturtevant & Haley Beef & Supply 
Co., 243 Mass. 269, 273, 137 N. E. 363. The point at which a servant who has 
thus departed from his master’s service may be held to have re-entered it has 
been the subject of much difference of opinion. If the question were an open 
one in this jurisdiction (Danforth vy. Fisher, supra; Roulias v. Crafts, supra; 
Groatz vy. Day, supra), it is not here involved, since Shea had not yet reached 
the goal of his departure. Even in jurisdictions where the more liberal rule pre- 
vails in this regard, it is held that there can be no resumption of the relation that 
has heen suspended while the servant is still primarily bent on the accomplish- 
ment of his personal undertaking. At the time of the accident he must be per- 
forming some act in the furtherance of his master’s business. See Kohlman v. 
Hyland, 54 N. D. 710, 717, 210 N. W. 643, 50 A. L. R. 1437. “The field of duty 
once forsaken, is not to be re-entered by acts evincing a divided loyalty and 
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thus continuing the offense.” Cardozo, J., in Fiocco v. Carver, 234 N. Y, 219, 
224, 137 N. E. 309, 311; Fletcher v. Meredith, supra, page 583 of 148 Md., 129 - 
795, 45 A. L. R. 474. See Am. Law Inst. Restatement Ag’y. (Tent.) § 463, p, 
Here Shea at the time of the accident was retarding rather than advancing his 
master’s interest. The plaintiff's exception to the direction of a 
O'Gorman is overruled. 

II. It is understood that the transfer of the exception to the pro forma ruling 
in the action of debt is intended primarily to raise the question whether, under 
the provisions of the policy, Shea was an additional “assured” and the unsatisfied 
judgment against him a direct obligation of the insurer. By its terms the defend- 
ant company agreed with the “Named Assured,” O’Gorman, as respects public 
liability for the “disclosed automobile,” as follows: “Section I. To pay all sums 
which the Assured shall become liable to pay as damages imposed upon him by 
law for bodily injury, including death at any time resulting therefrom * * * 
accidentally sustained by any person * * * if caused by the ownership, main- 
tenance or use of [such] * * * wautomobile for the purposes * * * stated, 
* * *” “Section II. * * * (1) The unqualified word ‘Assured’ includes not 


only the Named Assured byt any other person * * * while 


verdict for 


iegally using 
such automobile, including also any other person * * * legally re- 
sponsible for the use thereof, provided the disclosed and actual use of such auto- 
mobile is * * * with the permission of the Named Assured.” 

Both parties must have understood their contract conformed to the require- 
ments of statutory law. Boston Ice Co. v. Boston & M. Railroad, 77 N. H. 
6, 13, 86 A. 356, 45 L. R. A. (N. S.) 835, Ann. Cas. 1914A, 1090. We are noi, 
however, left to implication in this regard, for the policy contains the express 
stipulation that “the insurer agrees to accept and include in this policy the pro- 
visions of chapter 54, Laws of the State of New Hampshire, 1927.” Its insertion 
was in compliance with the terms of the cited statute which provided, as a pre- 
requisite to a required approval of the policy by the insurance commissioner, that 
the policy must contain “an agreement that insurance is provided in accordance 
with and subject to the provisions of this act.” Laws 1927, c. 54, § 6. The 
tract therefore embodies the statute. 


[6, 7] The persons required by the act to be covered in any motor vehicle 
liability policy, are: “The [named] insured and any person responsible for the 
operation of the insured’s motor vehicle or trailer with his express or implied 
consent.” Id. § 1, subd. The more restrictive terms of the policy plainly dis- 
close that the insurer did not intend to contract for protection bevond the call 
of the statute. In so far as they purport to limit the coverage enjoined by the act, 
they are supplanted by the words of the statute. It follows that the quesion 
whether Shea was an additional assured rests upon the intention of the Legislature, 
and calls for an interpretation of the language of the act. 

The contention of the plaintiff is that the “express or implied consent” of the 
owner intended by the statute is his consent to possess and operate the car, and 
that once the operator is in possession of the vehicle with the owner’s consent 
he is an “insured” within the act, although making an unpermitted use of the 
car at the time the injury was inflicted: while the position of the defendant com- 
pany is that the consent which the statute requires is to the use being made of 
the car at ‘the time of the accident. It may be conceded that the equivocal lan- 
guage of the statute standing alone is capable of either construction. The intention 
of the Legislature must therefore be sought from the other competent evidence. 

In order to- reach a correct understanding of this language in its relation to 
other portions of the statute, it will be necessary to consider its place and func- 
tion in the legislative scheme. In 1925, an act had been proposed requiring assur- 
ance of financial responsibility as a prerequisite to the registration of motor 
vehicles. “The idea sought to be made law * * * [was] that the collectability 
of a judgment shall be reasonably assured in every case.” Opinion of the Justices, 
81 N. H. 566, 570, 129 A. 117, 119, 39 A. L. R. 1023. The bill failed of passage. 
The act of 1927 (Laws 1927, c. 54), instead of compelling financial responsibility 


con- 


in the operators of motor vehicles by requiring liability insurance as a prerequisite 
to the registration of any motor vehicle, as conte mplated by the earlier proposed 
act, sought by indirection to induce all owners of cars to carry insurance. Sec- 
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tions 2 and 3 of the act subjected each motor vehicle owner to a stispension oi 
his license, and of all registrations of cars carried in his name, upon certificate of 
the superior court that there has been a failure to comply with its order to 
furnish security. Such order may be made upon a petition for security by the 
injured plaintiff in any action at law tor damages caused by the negligent opera- 
tion of the licensee’s car; it being found that the accident was due to the de- 
fendant’s negligence and that the car was being operated by the owner or with 
his consent. Reinstatement of the owner’s license and registrations was conditioned 
upon his furnishing security for the injury inflicted, in one of the forms provided 
by the statute, of which the more comprehensive one was a “motor vehicle liability 
policy.” Section 5. It is in the statutory definition of such policy (section 1, subd. 
?) that the language limiting the insured, hereinbefore quoted, appears; to repeat 
and emphasize, the insured shall include “any person responsible for the operation 
of the [named] insured’s motor vehicle * * * with his express or imphed 
consent.” 

This language must be considered in the light of the major provisions of the 
act, namely, sections 2 and 3. The language of section 2, limiting the finding on 
which the suspensions were to be based if the car was being operated by a per- 
son other than the owner, was “whether * * * the motor vehicle * * * 
was being operated with the express or implied consent of the owner.” (The italics 
are ours.) This language is three times repeated in these two sections. In each 
case the stipulated consent was to the car “being operated.” The language makes 
no reference to, and carries no thought of, consent to the initial possession of 
the vehicle. It would naturally be expected that a statutory statement of the terms 
of a policy, especially provided to relieve the owner from a suspension of his 
license, would be coextensive with that defining the circumstances which afford 
a basis for such suspension. In other words, as the owner was to lose his license 
only if the car at the time of the accident was “being operated” with his consent, 
it is unlikely that the Legislature intended to require the owner, in order to 
relieve himself from such consequence, to carry a policy which should protect, 
not alone those operating with his consent, but all persons whose initial possession 
of the car may have been with his permission. Therefore, construing the language 
in section 1, subd. 2, in the light of its purpose and place in the legislative 
scheme, the words “express or implied consent” must be deemed to refer to the 
operation of the car at the time the liability, if any, arose. 

The words “responsible for” are not necessarily inconsistent with this view. 
They perform a legitimate office in defining the legal relation of an injured 
plaintiff to the possible party defendant. The statutory “assured” embraces any 
person operating the car with the owner’s consent. They include a bailee of the 
owner whether he is operating the car in person or by his servant, agent, or ap- 
pointee, so long as the use being made of the car is within the bounds of the 
owner’s permission. If the car, at the time of the accident, is being driven by a 
subordinate of the bailee, the words “responsible for” are essential to cover the 
bailee. They are likewise requisite to include the garage man whose mechanic may 
be testing the owner’s car on the road. The function of the words is to extend 
the protection of the policy not only to the operator of the car, but to any person 
responsible for its operation. The expression describes the legal relation of such 
a party to the plaintiff. It was not designed to be descriptive of the factual rela- 


tion of the operator to the owner. The latter feature is covered by the language 
as to consent. 


_ Another ground for the conclusion reached in the reluctance of the court to 
impute a legislative purpose to impose vicarious liability unless such an intention 
is clearly expressed. The attitude of this court toward any extension of such 
liability is found in its refusal to adopt the “dangerous implement doctrine,” 012 
“family car doctrine,” extant in other jurisdictions (Brown v. Collins, 53 N. H. 
442, 16 Am. Rep. 372; Danforth v. Fisher, 75 N. H. 111, 112, 71 A. 535, 21 L. R. 
A. (N. S$.) 93, 139 Am. St. Rep. 670; Caswell v. Maplewood Garage, 84 N. H. 
241, 256, 149 A. 746, 73 A. L. R. 433; Moulton v. Langley, 81 N. H. 138, 142, 124 
A. 70: La Fond v. Richardson, 84 N. H. 288, 149 A. 600), or to follow the 
questionable precedents of other courts in the expansion of the vicarious liability 
f the master (Cain v. Wickens, 81 N. H. 99, 100, 122 A. 800, 30 A. L. R. 
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1246; Groatz v. Day, 81 N. H. 417, 418, 128 A. 334). See section I of this 
opinion. Here the owner, himself without fault, is required to pay the premium 
called for to protect a third party for another’s wrong. The liability is none the 
less vicarious in character because instead of being made liable to a judgment for 
damages, the owner is subject to the payment of a premium as the price of his 
freedom from the drastic provisions of the act. If the intent had been what the 
plaintiff claims, it would have been easy for the Legislature to have qualified the 
term “consent” by the words “whether the particular use was authorized or not,” 
or by other appropriate expression. Such an intention is not to be inferred from 
the equivocal language used, particularly since all of the terms employed may be 
given a fair meaning without offending the policy of the law so well established 
in this jurisdiction. 

[8] Finally, and of especial force, are the consequences of the construction 
contended for by the plaintiff. It would submit the insurer to liability without any 
express statutory limitation. If the consent to the initial possession of the car 
spells liability regardless of the extent of the driver’s departure from the per- 
mitted use, then the insurer here would have been liable for any injury inflicted 
by Shea’s negligent operation of the car; as, for instance, if, at the time of its 
occurrence, instead of making a detour of a half mile, he had, without the owner's 
consent, been embarked on a trip to Boston or to California. The suggestion 1 
argument that a reasonable departure from the permitted use was the intended 
limit tinds no authorization in the statute, and would be extremely difficult of 
application. The reasonableness of one of two possible constructions is a matter 
competent for consideration. Clough & Co. v. Boston & M. Railroad, 77 N. H. 
22, 230, 90 A. 863, Ann. Cas. 1915B, 1195; Eyers Woolen Co. v. Gilsum, 84 N. H. 
1, 4, 146 A. 511, 64 A. L. R. 1196: State v. New Hampshire Gas & Electric Co. 
(N. H.) 163 A. 724. 

Kindred questions have been considered in other jurisdictions with varying 
results. Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. 
R. 500; Stovall v. New York Indemnity Co., 157 Tenn. 301, 8 S.W.(2d) 473, 72 
A. L. R. 1368; Peterson v. Maloney, 181 Minn. 437, 232 N. W. 790; Maryland 
Casualty Co. v. Hoge, 153 Va. 204, 209, 149 S. E. 448; Maryland Casualty Co. 
v. Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 1360; Odden v. Union Indemnity 
Co., 156 Wash. 10, 286 P. 59, 72 A. L. R. 1363; Johnson vy. American Automobile 
Ins. Co. (Me.) 161 A. 496; Heavilin v. Wendell (Iowa) 241 N. W.654;72 A.L.R. 
1375, note. In some of the cases which appear to support the plaintiff's contention 
the facts would support findings of permissive use at the time of the accident. 
Others deal with the construction of policies unaffected by the statute, and rest 
primarily upon the rule that all doubts in the construction of insurance contract: 
are to be resolved in favor of the insured. This rule is not in force here. Metro- 
politan Life Insurance Co. v. Olsen, 81 N. H. 143, 145, 123 A. 576, 32 A. L. R. 
1472; Stevens v. Merrimack Mut. Fire Insurance Co., 84 N. H. 275, 278, 149 A. 
498, 69 A. L. R. 624; Cartier v. Lumbermen’s Mut. Casualty Co., 84 N. H. 526, 
527, 153 A. 6. In the present case we regard the language of our statute as 
decisive of the issues. It is therefore unnecessary to give such authorities further 
consideration. 

III. The policy binds the insurer to defend any suit brought against the 
assured to recover damages on account of any injury covered by its terms, to 
pay any judgment against him obtained therein regardless of his bankruptcy, and 
in the latter event authorizes direct proceeding by the judgment creditor. It 
reserves to the insurer the right to settle “any claim or suit” against the assured, 
requires the latter’s co-operation and denies to him the right to make any pay- 
ment, assume any obligation or incur any expense other than immediate surgical 
relief except at his own cost. The plaintiff claims that the defendant company 1s 
estopped to deny its liability upon the verdict against Shea because of its con- 
tinued appearance and defense after a verdict had been directed for O'Gorman. 

[9] It has been suggested that the policy furnishes no basis for an estoppel 
because Shea was not a party to the contract. Shea was insured if his use was 
permissive. By the terms of the policy an additional assured stood precisely like 
a named assured, as far as the rights and duties of the insurer were concerned. 
The policy was procured by the named assured for the benefit of the additional 
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assured. While it is true that the latter could accept or reject the provisions for 
his benefit, as far as he was concerned, yet, when he did accept, the contract was 
as though made directly with him in the first instance. 

The policy created certain rights for injured parties; and these rights are 
more extensive than those arising under an indemnity policy to which the statute 
here involved does not apply. Shea was powerless to modify these rights in any 
way. 

“The form of policy required by the statute, and issued in this instance, is in 
part at least security to the party injured by the negligence of parties specified 
in the policy. It goes beyond the ordinary policy of indemnity issued to protect 
a possible defendant. A payment to Shea would not discharge the obligation. 
Laws 1927, c. 54, § 6. 

The security ordered under section 3, when there is no insurance, runs directly 
to the injured party. And a certificate under section 4, that a policy has been 
issued, is made a proper substitute for such security. Other provisions of sections 
6, 10, also show that the insurer is liable directly to the plaintiff. The statute thus 
plainly indicating the legislative purpose, the plaintiff may resort directly to this 
security, without the aid of any equitable doctrines. Such is the meaning of a 
policy issued under the act. 

It does not affect the plaintiff’s rights that the consideration did not move 
from him. It was entirely within the power of the Legislature to provide that 
one may rely upon a contract for which he did not furnish the consideration. An 
obligation upon the part of the insurer to the injured party was created by the 
policy. It is true that the latter may decline to take advantage of the right con- 
ferred upon him. But, until he manifests such intention, his statutory rights can- 
not be impaired by any act of the insurer. And, as he may lose his right by 
certain conduct in relation thereto, so on the other hand the insurer may lose its 
right to contest the applicability of the contract to his case. 

[10] In the present instance the insurer appeared for Shea and conducted the 
trial as though it had the right so to do. As to Shea, this would ordinarily fore- 
close any question of the applicability of the policy to him. This is on the theory 
that as to him such conduct, plus the policy obligations, implies an undertaking to 
discharge his liability to the extent of the policy. There is no sound reason why 
it should not work a similar result as to the plaintiff’s rights. Having intervened 
and defended against his claim of negligence, as a matter of right under the 
policy, it is ordinarily too late to deny the applicability of the policy after a trial 
of the merits. 

}11] The insurer’s defense of the suit against Shea, without reservation, with 
a full knowledge of the facts, and without excusing circumstances, would imply 
its binding acknowledgement that it had insured him and hence that the use was 
permissive. Sanders v. Frankfort Marine, Accident & Plate Glass Insurance Com- 
pany, 72 N. H. 485, 492, 498, 501, 502, 57 A. 655, 101 Am. St. Rep. 688; Lombard 
v. Maguire-Penniman Company, 78 N. H. 110, 111, 97 A. 892. When an insurer 
desires to raise the question whether the liability charged is one covered by the 
policy, it should be done seasonably, and, in any event, before the plaintiff has been 
prejudiced by the delay. Doolan v. U. S. Fid. & G. Co. (N. H.) 161 A. 39; 
Mason-Henry Press vy. AStna Insurance Co., 211 N. Y. 489, 105 N. E. 826; Meyers 

Continental Casualty Co. (C. C. A.) 12 F.(2d) 52, 55. Ordinarily, and in the 
absence of agreement of the parties, the issue is one calling for preliminary 
presentation, so that the insurer’s right or duty to defend the action for negligence 
may be first determined. But in this case the circumstances were unusual. The 
insurer’s duty to defend O’Gorman was unquestioned, the actions against him and 
Shea were tried together, and the issues for trial in the actions were identical 
except for the additional issue of Shea’s scope of employment presented in the 
action against O’Gorman. The insurer had as much duty to defend one action as 
the other, subject to its exemption from defending the action against Shea if his 
use proved to be unpermitted. 

[12] If under all the circumstances the insurer was chargeable with undue 
delay in presenting the issue of nonliability for Shea’s negligence, the plaintiff 
should have judgment. This issue is one of fact, and it has not been tried. The 
pro forma character of the ruling holding the insurer liable shows that no con- 
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sideration has been given to it. The ruling cannot be sustained upon this ground, 
since the findings necessary to support it have not been made. 

IV. If, however, the company prevails upon this issue, there is a further 
question to be considered» The issue of permission given Shea by O’Gorman to 
make incidental personal use of the car when on O’Gorman’s business has not 
been tried. It was not material in the trial of the issues of liability of either Shea 
or O’Gorman. It became material only upon the issue of the chargeability of the 
trustee. If this issue is found in the affirmative, Shea was an additional assured, 
and the trustee is chargeable. The pro forma ruling that the trustee was charge- 
able relieved the plaintiff from the need to go further. If under the circumstances 
justice requires that the plaintiff have opportunity to adduce proof of permissive 
use, leave so to do should be granted, and the issue tried. 

The pro forma ruling in the action of debt is set aside. 

The orders must be: 

In the action at law, exception overruled. 

In the action of debt, exception sustained. 

All concurred. 


AMERICAN LUMBERMEN’S MUT. CASUALTY CO. y. TRASK. 
Supreme Court, Madison County. Dec. 7, 1932. 
260 New York Supplement 789. 
1. INSURANCE. 


Insurer, under automobile liability policy covering persons using automobile 
with assured’s consent, could recover from third person amount paid on judgment 
for injuries for third person’s negligent operation of automobile, where policy 
contained subrogation clause (Vehicle and Traffic Law, §§ 94-b, 94-c, 94-i). 

Rider added on to the liability policy extending protection to persons 
using motor vehicle with consent of assured should not be held to pre- 
vent insurer’s recovery from third person amount paid by insurer on judg- 
ment recovered due to third person’s negligent operation of car, since 
the obiect of the rider, given to make policy conform with Vehicle and 
Traffic Law, § 94-1, was solely for benefit and protection of assured and 
the public 
(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Action by the American Lumbermen’s Mutual Casualty Company against 
Preston E. Trask. 

Judgment ordered for plaintiff. 

Oscar J. Brown, of Syracuse, for plaintiff. 

Coville & Santry, of Oneida (Wm. F. Santry, of Oneida, of counsel), for 
defendant. 

SENN, Official Referee. 

The facts in this case are not disputed. On February 11, 1931, the defendant 
was a dealer in Buick automobiles at Hamilton, N. Y. Agnes M. Pilbeam was 
the owner of a new Buick automobile which she had purchased of the defendant 
Defendant borrowed her car for the purpose of demonstrating it to a prospective 
purchaser. She loaned it to him as an act of accommodation only. While operat- 
ing it for the purpose stated, the defendant collided with a vehicle in which Al- 
bert J. Fowler and Jennie E. Fowler were riding, causing damage to them. Each 
brought an action in which the defendant herein and Miss Pilbeam were joined 
as parties defendant. Judgments in a substantial sum were obtained against both 
defendants; against Trask on the ground of his negligence, and against Miss Pil- 
beam on the ground that Trask was operating her car with her permission. Trask 
paid one half the amount of the judgments, and refuses to pay the other halt, 
which this plaintiff, as Miss Pilbeam’s insurer, has been compelled to pay. 

In the action by Mr. and Mrs. Fowler, no negligence on the part of Miss Pil- 
beam was alleged er proven, nor was Trask her agent or employee, but the judg- 
ment against her was solely by reason of the provisions of section 59 of the Ve- 
hicle and Traffic Law of the state of New York which made her liable as owner 
for the negligence of one legally operating her automobile with her permission. 

Plaintiff brings this action to recover of the defendant herein the sum of $5, 
390.65, being the amount it was compelled to pay on said judgments and certain 
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disbursements it incurred in investigating the case and defending the Fowler 
actions. 

In the policy of insurance issued to Miss Pilbeam, insuring her against her 
legal liability in the operation of her automobile, it was provided that the com- 
pany shall be subrogated to all rights which the assured may have against any 
person as respects any payment made under the policy. 

The action is on the theory that whereas, as between Miss Pilbeam and Trask, 
he would be liable to her for the amount of her liability to the Fowlers, and she 
having discharged that liability by payment made for her by her insurer, the sub- 
rogation clause became effective and placed the plaintiff in the situation she would 
have been in if she had herself made the payment. 

It was the common-law rule, and is still the law, that, where an owner of 
property, without fault on his part, is required by the judgment of a court of 
competent jurisdiction to pay damages caused by the negligence of another, he 
may recover of the latter the amount so paid. This is a principle of law so ob- 
vious and just as to be elementary and to hardly require this citation of authority. 
Still it has been so adjudicated by the courts of this state; the leading case being 
Oceanic Steam Navigation Company, Limited vy. Compania Transatlantic Espa- 
nola, 134 N. Y. 461, 31 N. E. 987, 30 Am. St. Rep. 685. 

[1, 2] Defendant’s counsel does not dispute that this is the general rule, and 
he, too, cites the Oceanic Case, supra, as an authority. But it is claimed that, by 
reason of certain statutory enactments contained in article 6-A of the Vehicle 
and Traffic Law, which is entitled “Financial Responsibility for Operation of Mo- 
tor Vehicles,’ and by reason of a rider attached to the policy of insurance pur- 
suant to that article, the general rule of law does not apply to this case. 

Section 94-b prescribes certain penalties in the way of forfeiture or suspen- 
sion of licenses to operate motor vehicles, where there are judgments against 
owners, operators, etc., for damages by reason of the operation of motor vehicles, 
unless and until the person concerned shall have given proof of his ability to re- 
spond in damages for future accidents. 

One of the ways that this proof may be furnished may be by the written cer- 
tificate of an insurance carrier, duly authorized to do business in this state, that 
it has issued to or for the benefit of the person named therein a motor vehicle li- 
ability policy, as defined in that article which is in full force and effect. Section 
94-c. 

Section 94-i provides that: “‘Motor vehicle liability policy, * * * shall be 
taken to mean a policy of liability insurance * * * and shall insure the insured 
named therein and any other person using or responsible for the use of any such 
motor vehicle with the consent, expressed or implied, of such insured, against loss 
from the liability imposed upon such insured hy law or upon such other person 
for injury to or death of any person.” 

It does not appear that, at any time while said policy was in force, there was 
any need or request on the part of any one concerned to give the proof or file the 
certificate provided in sections 94-b and 94-c, nor that the plaintiff ever made or 
filed such a certificate, but, in order to be in a position to furnish it to the assured 
if and when required, the plaintiff insurer attached to Miss Pilbeam’s policy a 
rider which amended it to insure the named assured and any other person using 
any motor vehicle described in the policy, with the consent expressed or implied 
of the assured against loss from the liability imposed upon such assured by law, 
or upon such other person for injury to or death of any person, etc. In other 
words, containing the provisions of said section 94-i. 

It is claimed for the defendant that this clause, under the circumstances, in- 
ured to the benefit and protection of the defendant Trask with like force and 
effect as though he had been a party to the policy. 

While a casual and literal reading of the clause would seem to support the 
contention, I do not believe that it was so intended, either by the Legislature or 
the insurer, because, if so read and interpreted, it would nullify the subrogation 
clause of the policy. 

“In pursuance of the general object of giving effect to the intention of the 
Legislature, the courts are not controlled by the literal meaning of the language 


of the statute, but the spirit or intention of the law, prevails over the letter.” 
9 Corpus Juris, 964. 
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The rule of construction according to the spirit of the law is especially ap- 
plicable where adlrerence to the letter would result in absurdity or injustice, or 
would lead to contradictions, or would defeat the plain purpose of the act, 
where the provision was inserted through inadvertence. Id., 967. 

So the meaning of general language may be restrained by the spirit or rea- 
son of the statute. Id., 968. 

The purpose to be furthered by the act (sections 94-b, 94-c and 94-i) was to 
protect the public (Cohen v. Metropolitan Casualty Ins. Co. of New York, 233 
App. Div. 340, 252 N. Y. S. 841), and it is probable that it applies only to re- 
quired policies. Id. 

The construction contended for by the defendant would make him, equally 
with Miss Pilbeam, the beneficiary of a contract to which he was, at the time it 
was made, an entire stranger—a contract in which no benefit to him was con- 
templated by any one and as to which no consideration moved from him or for 
him to any one. It would absolve him from all liability to every one, including 
Miss Pilbeam, who loaned him her car as an act of kindness only. No result, so 
contrary to reason and justice, could have been intended either by the Legisla- 
ture, the insurer, or the insured. Rather it was intended to protect and indem- 
nify the public where damages resulted to any one through the carelessness of ir- 
responsible persons, other than the owners, operating automobiles with the own- 
er’s consent. 

As bearing on this question it should be borne in mind that article 6-A, which 
includes sections 94 to 94-] of the Vehicle and Traffic Law, is relatively new, and 
deals mostly with suspension of licenses and of certificates of registration of mo- 
tor vehicles. An entirely new feature of the act is that which provides for such 
suspension in case of unsatisfied judgments. Its purpose was plainly to encourage 
the procurement and issuance of automobile liability insurance and to provide an 
aid to the collection of judgments against owners, operators, etc., who are not 
financially responsible. 

What, then, was the object of the rider attached to Miss Pilbeam’s policy? 
It was solely for the benefit and protection of Miss Pilbeam and the public and 
not for the direct benefit of Trask. 

Why, then, it may be asked, did the insurer undertake to satisfy any judg 
ment against persons in the relation of Trask? I think the answer is this: li 
the Fowlers had seen fit, as they legally might have done, to sue Trask alone, this 
entire judgment would have been against him. If he did not pay this judgment, 
this plaintiff under its rider, would have to pay it. Not on account of any morai 
or contractual obligation to Trask, but for the protection of Miss Pilbeam, whose 
registration certificate as to her automobile involved in the accident would other- 
wise have to be suspended. That, in my opinion, is the only reason why the om- 
nibus clause was required to he in the rider. 

In Fried vy. London Guarantee & Accident Co., 136 Mise. 740, 242 N. Y. S. 
60, the case was in a sense similar to the one I assumed might exist. That is, 
there was a judgment against the operator of the car involved in an accident af- 
ter failure to get judgment in an action against the owner. It was held that the 
judgment in the action against the owner was not res adjudicata in the action 
against the one who operated the car with the owner’s consent. 

The court held that the insurer was liable under an omnibus clause similat 
the one involved in this action. \vith this I agree. I do not agree with the ob:ier 
dictum that the clause inured to the benefit of this unnamed operator of the cat 
with as much force and effect as if he had been named in the policy, although I 
do agree with all that the learned court held in regard to the questions there 
involved. 

It is argued that plaintiff's claim to subrogation is untenable, in that, “se 
long as the plaintifi carried out the terms of its contract and paid the Judgment 
against Trask, Miss Pilbeam could not be damaged and she was not damaged for 
that very reason. It is only by repudiating one part of its contract and holding 
to the subrogation clause of the same contract, that the plaintiff can claim even 
theoretical damages.” 

If this is correct reasoning, then all subrogation clauses would be a wasie ol 
words. Miss Pilbeam was damaged as soon as Trask’s negligence made her h- 
able therefor. This damage the plaintiff repaired by paying that which she 


or 
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would otherwise have had to pay. As stated at the outset, she paid one-half of 
the judgment by and through the insurance company, who paid it for her, and so 
became entitled to the subrogation provided in the policy. 

| hold that plaintiff is entitled to the relief demanded in the complaint, and 
have signed findings to that effect. 

HARTFORD ACCIDENT & INDEMNITY CO. v. RANDALL et al. No. 23463. 
Supreme Court of Ohio. Nov. 30, 1932. 
183 Northeastern Reporter 433. 
1. INSURANCE. | 

General authority of agent to settle and pay losses under automobile policy 
includes authority to waive conditions imposed on insured. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

2. INSURANCE. ’ 

Requirement under automobile policy that insured give notice of suit may be 
waived by insurer’s authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

3. INSURANCE. ; ‘cla ; 

Disclaimer by authorized agent of liability under automobile policy and 
declaration of intention not to defend suit held waiver of notice of suit. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4, INSURANCE. _ — ; 

As respects waiver of notice of suit, injured person entitled to indemnity 
under automobile policy held to have such beneficial interest as entitles him to 
comply with conditions of policy performable by insured (Gen. Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. ; 

Injured person entitled to indemnity under automobile policy held to have such 
beneficial interest that waiver to injured party, of conditions of policy, was 
equivalent to waiver to insured (Gen. Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 555.) 

6. INSURANCE. , 

Statement by agent of insurer under automobile liability policy, to injured 
person, that insurer would not defend action against insured, held to create es- 
toppel against insurer to assert noncompliance with conditions of policy, where 
injured party was prejudiced thereby (Gen. Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Syllabus by the Court. 

1. General authority given by a casualty indemnity insurance company to an 
agent to settle and pay losses claimed under a policy of insurance includes the 
authority to waive all terms and conditions of the policy to be performed by the 
insured after loss sustained. 

_ 2. Terms and conditions of a policy of casualty indemnity insurance, requir- 
ing the insured to give notice to the insurance company of suit brought against 
the insured, may be waived by a duly authorized agent. 

3. Where a policy of indemnity casualty insurance obligates the insurance 
company to defend, in the name and on behalf of the assured, any suit against 
the assured within the terms of the policy, and as a condition thereto requires 
that immediate notice of such be given to the company, such notice is waived if, 
prior to such suit, the company by its authorized agent disclaims liability to in- 
demnify and declares its intention not to defend the suit for that reason. 

4. A person injured by the assured in such manner as to entitle the assured 
to indemnity under the policy has such potential beneficial interest in the policy, 
by the provisions of section 9510-4, General Code, as to warrant such injured 
person to comply with the terms and conditions of the policy agreed to be per- 
formed hy the assured, even though such performance be without the knowledge 
or concurrence of the assured, and a waiver to such injured party is equivalent 
to a waiver to the assured. 
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5. An estoppel is created against an insurance company by the duly authorized 
agent of the company making a statement to the assured, or to a party injured 
by the assured, that it will not defend an action, if by that statement the assured 
or such injured party is induced to inaction, thereby altering his position to his 
prejudice. 

Error to Court of Appeals, Ashtabula County. 

Action by Newell Randall against the Hartford Accident & Indemnity Com- 
pany and another. Judgment in favor of the plaintiff and against the defendant 
named was affirmed by the Court of Appeals, and the defendant named brings 
error—[By Editorial Staff.] 

Affirmed. 

McKeehan, Merrick, Arter & Stewart and C. M. Horn, all of Cleveland, for 
plaintiff in error. 

J. E. Helman, of Conneaut, for defendants in error. 

MarsHALL, C. J. 

Newell Randall recovered a judgment in the court of common pleas of 
Ashtabula county, Ohio, against Raymond Anderson for personal injuries due 
to Anderson’s negligence while operating an automobile. Prior thereto the Hart- 
ford Accident & Indemnity Company issued to one Stevenson, the owner of the 
automobile, a policy of liability insurance which covered not only the owner, but 
also any one driving the automobile with his permission. After recovering the 
judgment against Anderson, this action was brought against the insurance com- 
pany under favor of section 9510-4, General Code, which provides that, upon 
recovery of a final judgment against any person or firm for damages on account 
of bodily injury or death, if the defendant in such action was insured against loss 
or damage at the time the right of action arose, the judgment creditor shall be 
entitled to have the insurance money provided for in the contract of insurance 
between the insurance company and the defendant applied to the satisfaction of 
the judgment, and that, if the judgment is not satisfied within 30 days after the 
date it was rendered, the judgment creditor may have an action against the insur- 
ance company to apply the insurance money to the satisfaction of the judgment. 

It was alleged in the petition that Anderson was operating the automobile 
with the permission of Stevenson at the time Randall was injured. Issue was 
joined on that allegation, but that question was submitted to the jury under 
proper instructions, and, the evidence being in conflict and being determined in 
favor of Randall, it is not an issue in this court. Anderson must therefore be 
considered as the assured. 

The answer of the insurance company pleaded that the contract of insurance 
provided that the insurance company should have the opportunity of conducting 
the defense in any lawsuit against the assured, that to that end immediate 
written notice should be given of any lawsuit resulting from such injuries, 
together with summons or other process served therein, and that the assured 
should co-operate fully with the insurance company in disclosing all the facts 
about the accident, the making of claim, and the filing of suit, and, further, 
should also render aid in securing evidence and the attendance of witnesses at 
the trial. It further alleged that no notice was given of the commencement or 
pendency of the suit, and that the insurance company had no knowledge of the 
suit until after default judgment was rendered. 

To this answer Randall replied that after the accident, and prior to suit 
heing brought, one James S. Keane, the agent of the insurance company, witl 
full authority to compromise, adjust, and settle claims, conferred with the 
attorney representing Randall, and after investigation told the attorney that the 
company would not defend Anderson in any action brought by Randall, and 
disclaimed all liability for the accident caused by Anderson. Randall theretore 
claimed an estoppel to set up the conditions of its policy, because of the claimed 
waiver by the insurance company’s duly authorized agent. The interview between 
Helman, the attorney for Randall, and Keane, the adjuster for the insurance 
company, was never reported to Anderson, and, so far as this record shows, 
Anderson had no knowledge of the disclaimer of liability on the part of the 
adjuster. It is conceded that Keane, the adjuster, had power to settle and pay 
losses. Helman, the attorney, testified concerning the negotiations with Keane, 
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and, although his testimony was contradicted by Keane, the jury evidently believed 
Helman. His statement must therefore be accepted by this court. Omitting 
unnecessary details, his testimony was as follows: “I said to him, ‘I am going 
to sue it and shall send you a copy of the petition?’ He said, ‘No, it is no 
use, we are not going to defend Anderson.” 

The sole question in this error proceeding is whether, under the allegations 
of the reply, and the testimony above quoted, the waiver and estoppel are suftic- 
ient in law and in fact. 

[1-3] We shall first inquire whether Keane was authorized to waive the 
notice ot the suit, and whether, by reason of his statement that he would not 
defend Anderson, and that it was of no use to send him a copy of the petition, 
the insurance company is estopped to defend on the ground of failure to give 
the notice. It is conceded that Keane had authority to settle and pay losses. The 
last and most important act in carrying out the obligation of an insurance com- 
pany on a policy of insurance is that of settling and making payment of indemnity 
to the insured. An agent to whom is intrusted the power to perform this act 
must be held to have the lesser and included power to perform any other act 
leading up to and culminating in settlement and payment. The insurance company 
is primarily entitled to insist upon performance of each valid condition of its 
policy, but it may on the other hand make immediate payment of a loss without 
the requirement of performing any of the conditions. Keane, having the power 
to make payment, could have made the payment at the time of the interview with 
Helman, and he must by the same token be held to have had the power to waive 
conditions of payment at that time. Condition L of the policy provides that no 
condition or provision of the policy shall be waived or changed except by indorse- 
ment attached thereto, signed by an executive officer of the company, and further 
provides that notice to or knowledge possessed by any agent shall not be held to 
effect a waiver or change in any part of the policy, unless indorsed thereon and 
signed. This condition of the policy necessarily refers to waivers and changes 
made before or at the time of delivery of the policy. It could not be effective 
to deny the right of an injured person claiming under the policy to rely upon the 
statements and promises of an authorized agent during negotiations for settle- 
ment. This conclusion was reached by this court in Ohio Farmer Ins. Co. vy. 
Cochran, 104 Ohio St. 427, 135 N. E. 537. 

[4-6] We shall next inquire whether the statements made by Keane to the 
attorney for Randall, that the company would not defend Anderson and that he 
need not furnish the company with a copy of the petition, were available to 
Randall as the basis of estoppel without having been communicated to Ander- 
son. It is true that Anderson was primarily the person who should have given 
the notice of the filing of the suit, thereby complying with one of the terms and 
conditions of his policy. This would not be his plain legal duty, but, if he were 
responsible, it would be to his interest to do so. On the other hand, it is conceiv- 
able that a person carrying insurance, who is not financially responsible, might 
by collusion with the insurance company deliberately omit to give the required 
notice, for the sole purpose of defeating a claimant. If it should be held that 
the notice must be given by or through the insured, the door might thereby be 
opened to fraud and collusion which would be made the means of defeating just 
claims. It must be held that by virtue of section 9510-4, General Code, an injured 
person has a potential interest and a substantial right in the policy from the 
very moment of his injury, and, although it does not develop into a vested right 
until a judgment is secured, his rights are such, even before judgment, as to en- 
title him to comply with the terms and conditions of the policy, and thus make 
them effective in his behalf in the event the insured fails to discharge his duty 
under the policy. 

While the word “subrogation” does not appear in section 9510-4, that sec- 
tion clearly involves the principle of subrogation. That section is therefore made 
a part of every liability insurance policy in Ohio, where the claim is for person- 
al injury or death. If the injured party is subrogated to the rights of the in- 
sured, those rights could only be made effective to him if he is permitted to com- 
ply with the terms and conditions of the policy, rather than depend upon the 
assured, who may conceivably not perform such conditions. This is the view 
taken of a similar statute in the state of Montana by the United States 
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Circuit Court of Appeals of the Ninth Circuit, in the case of Slavens y, 
Standard Accident Ins. Co., 27 F.(2d) 859. The court in that case declared 
the injured party to be a beneficiary and a real party in interest. The same 
court declared the same principle in construing a similar statute in California, 
in the case of Metropolitan Casualty Ins. Co. of N. Y. v. Colthurst, 3% 
F.(2d) 559. Similar conclusions were reached in the case of Bachman y. Inde- 
pendence Indemnity Co., 112 Cal. App. 465, 297 P. 110, 298 P. 57, and it was 
further decided in that case that, where the insurance company disclaimed lability 
and refused to proceed with the defense of the assured, the court would not re- 
quire the injured party to perform the useless act of giving the notice. In the 
opinion it was stated by the court that it is not in the power of the insurer, nor 
of the insured, to defeat by voluntary act the statutory right given to the injured 
person to bring an action on the policy after judgment is recovered against the 
insured. The same conclusions were reached in Lowe vy. Fidelity & Casualty Co. 
of N. Y., 170 N. C. 445, 87 S. E. 250, and Thomas Kilpatrick & Co. vy. 
Guarantee & Accident Co., 121 Neb. 354, 237 N. W. 162. 

That the statement and promise made by Keane to Helman are sufficient in 
law to create an estoppel finds complete support and authority in the fifth sylla- 
bus of Globe Indemnity Co. v. Wassman, 120 Ohio St. 73, 165 N. E. 579: 

“Where the authorized agent of a surety company represents to claimants 
who are required to furnish the surety with a statement under section 2365-3, 
General Code, that their claims are correct and will be paid, and that the claimants 
need do nothing further in respect to their claims, and, relying upon such rep- 
resentations, the claimants fail to comply with such statutory requirement, and, 
by reason of such assurance are induced to inaction, thereby altering their posi- 
tion to their prejudice, the surety is estopped from thereafter asserting its right 
to comphance with the statute on the part of the claimants.” 

It should be added that the conclusions we have reached in this case are not 
in any sense in conflict with the decision of Stacey v. Fidelity & Casualty Co., 
114 Ohio St. 633, 151 N. E. 718, Reaffirming the doctrine that the rights of the 
injured party rise no higher than the rights of the assured under the policy of 
insurance, and that the insurance company is entitled to full performance of each 
and every condition of the policy, we are nevertheless of the opinion that those 
terms and conditions can he complied with by the injured party, who, by 
tion 9510-4, is subrogated to the rights of the imsured, and therefore 
to the performance of his duties. 

The conclusions we have reached are hased upon the fact that the injured 
party relied upon the statement of the adjuster that he would not defend Ander- 
son and that the attorney for the injured party need not give the required notice; 
that by that statement the injured party was induced to inaction, thereby alter- 
ing the position of the injured party to his prejudice, by reason of which the 
insurance company is estopped from thereafter asserting its right to a compli- 
ance with the condition requiring notice to be given. 

The judgment of the Court of Appeals will be affirmed. 

Judgment affirmed. 

Dav, Kinkade, and Stephenson, JJ., concur. 
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AMERICAN INDEMNITY CO. v. MARTIN et al. No. 2706 
Court of Civil Appeals of Texas. El Paso. Sept. 22, 1932 
Rehearing Denied Oct. 13, 1932. 
54 Southwestern Reporter (2d) 542. 
3. INSURANCE. 

Injured party’s petition against motorist and insurer, making policy part 
thereof, held generally and specially demurrable by insurer, where not affrma- 
tively alleging that plaintiff's cause did not come within policy exceptions. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

5. INSURANCE. 

Insured’s brother, paying for board and lodging from insured, /reld not 
matter of law, member of insured’s “household” or “family,” 
automobile liability policy. . 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


_ oa 


within exception in 





Auto. ] American Indemnity Co. v. Martin et al. 923 


6. INSURANCE. 

Under evidence, whether insured breached co-operation clause of automobile 
liability policy held fact issue. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

7, INSURANCE. 

Injured party’s cause of action against motorist’s insurer under liability policy, 
as distinguished from indemnity policy, is not discharged by insured’s breach of 
co-operation clause. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from District Court, Dallas County; T. A. Work, Judge. 

Action by W. B. Martin against A. D. Martin and the American Indemnity 
Company. From a judgment in favor of plaintiff, second-named defendant ap- 
peals. 

Reversed and remanded as to appealing defendant. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Roy W. McDonald, of Dallas, of counsel, and Dallas C. Biggers, of Dallas, 
for appellee. 

WALTHALL, J. 

This is a suit to recover damages for personal injuries. 

The suit was originally brought by appellee W. B. Martin, referred to in the 
record as “Whit” Martin, against A. D. Martin and the American Transfer & 
Storage Company, a corporation, to recover damages for personal injuries alleged 
to have been sustained in an accident through the negligence of each of the de- 
fendants. 

By a subsequent amended petition W. B. Martin dismissed his suit as to the 
American Transfer & Storage Company, and made the American Indemnity Com- 
pany, an insurance corporation, a party defendant along with A. D. Martin and 
asserted a cause of action against it under an insurance policy which that com- 
pany had issued on the automobile of A. D. Martin, and which automobile was 
involved in the accident. 

\. D. Martin did not answer, and the cause went to trial on W. B. Martin’s 
third amended original petition, in which he assigned various and sundry acts 
of negligence on the part of Mrs. Vera Martin, wife of A. D. Martin, who was 
driving the automobile in which W. B. Martin was riding at the time of the 
accident. 

All of the allegations with reference to the defendant American Indemnity 
Company are contained in paragraph 12 of said amended petition, in which para- 
graph it is alleged that defendant insurance company was organized under the 
laws of the state of Texas, and was authorized by such state to issue policies of 
liability insurance; that on or about December 28, 1929, it issued a certain policy 
of insurance for a period of one year, effective at noon on the 28th day of De- 
cember and expired at noon on the 28th day of December, 1930, for which the 
fendant A. D. Martin paid the premium: alleged that “a true and correct copy is 
attached hereto and marked exhibit ‘A’ and made a part hereof as though copied 
at this point in full; that by virtue of said policy the defendant, American In- 
demnity Company is liable to the plaintiff for such amount as the plaintiff shall 
recover against the defendant, A. D. Martin, up to the sum of Ten Thousand 
($10,000.00) Dollars.” 

Plaintiff prayed for a joint and several judgment against defendants in the 
amount of the damages claimed to have been sustained by him. 

Defendant American Indemnity Company filed a plea of misjoinder of both 
parties and causes of action, which plea was overruled, and defendant excepted. 

Subject to its plea of misjoinder, the American Indemnity Company filed its 
answer to the merits, consisting of a general demurrer, certain special exceptions, 
various acts and omissions on the part of the plaintiff which it asserted were the 
sole causes of the accident, and were contributing and concurring causes of the 
accident. 

It also pleaded the co-operation clause of its policy and asserted various acts 
and omissions on the part of A. D. Martin, which it alleged violated that pro- 
vision of the policy. 

It also pleaded that provision of the policy which exempted it from liability 
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for injuries to a member of the assured’s (A. D. Martin’s) family or household, 
and alleged that the plaintiff, W. B. Martin, came within that exception of the 
policy, and was not entitled to recover. 

Plaintiff filed a supplemental petition, consisting of a general demurrer, vari- 
ous special exceptions, a denial of negligence on his part, a denial of lack of co- 
operation on the part of A. D. Martin, and a denial that plaintiff was a member 
of the family or household of A. D. Martin. 

The cause was submitted to a jury on special issues which were answered in 
favor of plaintiff, upon which judgment was entered in his favor for $7,000. 

American Indemnity Company’s motion for a new trial was overruled, 
which it excepted, and prosecutes this appeal. 

Opinion. 

Appellant’s first assignment of error complains of the overruling of its plea 
of misjoinder of parties and causes of action for the following reasons: 

(a) The policy is, and on its face shows to be, an indemnity agreement, and 
expressly provides that “no action shall lie against the Company to recover for 
any loss under this policy until the amount of the damages for which the assured 
is liable is determined either by final judgment against the assured or by agree- 
ment between the assured and the plaintiff with the written consent of the com- 
pany.” 

(b) The petition shows that it is an attempt to join an action for tort 
against A. D. Martin with an action against appellant on a contract of indemnity. 

(c) Appellee is not named in the indemnity contract, nor a party thereto, nor 
was there any privity of contract between the appellant and appellee. 

The policy declared upon by appellee in his petition appears in the transcript 
and in the statement of facts. It would serve no purpose to here set out the 
policy in its entirety, and we will here state such portions only as seem pertinent 
to the propositions discussed under this assignment. 

In the provision in the policy for “suit against Company,” the policy pro- 
vides: “No action shall lie against the Company to recover for any loss unde: 
this policy until the amount of the damages for which the assured is liable is 
determined, either by final judgment against the assured or by agreement bhe- 
tween the assured and the plaintiff with the written consent of the Company, nor 
unless such action is brought within two years after the rendition of such final 
judgment, and no suit or action on this policy or for the recovery of any claim 
hereunder shall be sustainable in any court of law or equity unless the assured shall 
have fully complied with all the foregoing requirements.” Then follow under that 
paragraph of the policy other conditions and provisions as to time of filing suit 
and provision of the laws of the state wherein the policy is issued, and which 
seem to have no application here. 


to 


In reply to appellant’s contention, appellee, in his brief, refers to other por- 
tions of the policy, and reasons therefrom that the policy of insurance in question 
is a liahility insurance policy as distinguished from an indemnity policy, and that 
under the facts of this case our Texas rule is that a liability insurer can properly 
be joined with the assured in an action by the injured party. 

\ppellee, in his brief, refers to portions of the policy which recite that A. D. 
Martin is insured “against loss from such of the perils * * * as are described and 
limited in the ‘Shedule of Perils’ ” appearing in the policy and for which a speci- 
fic premium charge is made in schedule of coverage. Under the schedule of 
coverage the pertinent item in appellant’s liability is limited to the amount stated. 
Under the schedule of perils the pertient item under “Liability” states at length 
the legal liability imposed upon the assured from damages on account of hodily 
injuries caused hy the ownership, maintenance, or operation of the automobile de- 
scribed in the policy, accidentally suffered or alleged to have been suffered while 
the policy was in force by any person or persons except certain ones mentioned; 
among the exceptions are included “injury to or death of any member of the 
household or family. of the assured hereunder.” The remaining portion of that 
item states the amount of assured’s liahility and which exceeds the amount of the 
judgment. 

Under “General Conditions” in the policy is an item “Assignment of Interest,’ 
which provides that “all rights hereunder are strictly personal to the assured 
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named in the policy” and terminates the policy on any change in the ownership 
or interest in the automobile insured. 

An item under “General Conditions,” “Indemnity for Loss,” provides: “The 
company hereby agrees to defend in the name of and on hehalf of the assured, any 
suits, even if groundless, brought against the assured to recover damages on ac- 
count of such happenings as are provided in the property damage and liability 
peril clauses herein,” and to pay all costs taxed against the assured, etc.; the 
company reserving the right to settle or defend in any such claim or suit. 

The policy contains a “bankruptcy or insolvency” item which provides, in 
substance, that bankruptcy or insolvency of the named assured shall not relieve 
the company from liability. 

The question to be determined under this assignment is whether appellee 
has a cause of action directly against the appellant insurance company under the 
insurance policy involved in this case; that is, does appellee’s asserted cause of 
action lie against appellant under the policy prior to final judgment against the 
assured, and in the absence of any agreement between the assured and appellee 
with the consent of appellant? Appellant’s contention is that the policy of in- 
surance is strictly an indemnity agreement as distinguished from a liability agree- 
ment, and that under the terms of the policy no action will lie against it by ap- 
pellee’s suit until the amount of the damage asserted in the suit has been deter- 
mined by final judgment, as in a clause of the policy stated, and that such final 
judgment or agreement not having been alleged, appellant is improperly joined as 
a party defendant. 

In the absence of a direct reply proposition in appellee’s brief to appellant’s 
assignment, we gather from the argument and references appellee’s contention 
is to the effect that the policy in this case was taken out for the benefit of 
appellee within the meaning and contemplation of the law; that in such cases 
the law establishes the privity of contract and permits a direct suit, and quotes 
from Texas Jurisprudence, vol. 5, p. 661, a part of which quotation states the 
rule to be: “The Courts have rejected the contention that the insurance com- 
pany may not be joined because, under the terms of the policy, it cannot be 
liable until after judgment has been awarded against the insured.” 

[1, 2] We might say at this time that it is not objectionable to join causes of 
action ex delicto and ex contractu where they arise out of the same transaction or 
relate to the same subject-matter and depend mainly on the same evidence. Texas 
Landscape Co. v. Longoria (Tex. Civ. App.) 30 S.W.(2d) 423; American Auto- 
mobile Ins. Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534; Kuntz et al. v. Spence 
et ux. (Tex. Civ. App.) 48 S.W.(2d) 413. 

The facts here, we think, bring this case under the rule stated. 

Appellant submits that the cases of American Auto Ins. Co. v. Struwe (Tex. 
Civ. App.) 218 S. W. 534, 535; Texas Landscape Co. v. Longoria (Tex. Civ. App.) 
30 S.W.(2d) 423, 425; Monzingo v. Jones (Tex. Civ. App.) 34 S.W.@2d) 662; and 
(American Fidelity & Casualty Co. v. Williams (Tex. Civ. App.) 34 S.W.(2d) 396, 
are distinguishable from the present case on the facts because the policies in 
said cases are influenced by ordinances which obligate the insurance companies 
to pay directly to the injured person the damages awarded. 

In the American Auto Ins. Co. v. Struwe Case a similar plea in abatement 
to that here was presented, on the ground that the insurance company “under 
the terms of the policy, was only liable after judgment had been awarded against 
Zunker,” the driver of the automobile causing the injury. In discussing that 
case Judge Fly, for the San Antonio Court, said: “That plea was properly over- 
ruled, because under the laws of Texas a dual suit will always be avoided when- 
ever all parties can have a fair trial when joined in one suit. Appellee, had he 
so desired, could have prosecuted his claim to judgment as against Zunker and 
then have sued on that judgment against the insurance company, but the law 
does not make it imperative that he should do so, but would permit him to dis- 
pose of the whole matter in one suit.” The court does not indicate in the opinion 
that the rule announced was influenced by an ordinance of the city of San 
Antonio, but rather in cases where a dual suit can be avoided and where all 
parties can have a fair trial when joined in one suit. A writ was refused. 

The Texas Landscape Co. v. Longoria Case was rendered by the San 
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Antonio Court. Longoria died as the result of injuries received in a collision in 
which he was driving an automobile operated by an employee of the Texas 
Landscape Company. Appellees made the insurance company a party defendant, 
alleging that it had issued a policy of insurance to the defendant, Texas Land- 
scape Company, covering the automobile involved in the collision, and that under 
the policy the insurance company contracted and agreed to pay and satisfy all 
judgments rendered against the Texas Landscape Company, because of injuries 
or death inflicted by said automobile up to the amount stated. The insurance 
company filed its plea in abatement alleging that it was not a proper or neces- 
sary party to the suit, and that there was a misjoinder of causes of action for 
tort and on contract. Defendant, Texas Landscape Company, also filed a plea of 
misjoinder and adopted the plea of the insurance company. The trial court 
overruled the pleas. The policy obligates “to pay and satisfy judgments rendered 
against the assured in legal proceedings defended by the Corporation and to pro- 
tect the assured against the levy of executions against the assured.” Under that 
policy the assured was not required to pay the judgment first before having 
recovered against the company. In disposing of the pleas the opinion states that 
it was written (not being in the policy, supposedly as a matter of law) for the 
benefit of injured persons as well as the assured, and says, “Therefore there can 
be no reason why the assurance corporation should not be made a party to this 
suit.” The opinion refers to American Auto Ins. Co. v. Struwe case, supra, with 
approval. 

The case of Kuntz v. Spence et ux., 48 $.W.(2d) 413, 416, by the Fort Worth 
Court, is similar in many of its features to the present case. In that case a plea 
of misjoinder of causes of action was presented, and that the policy sued on 
was for indemnity to the assured only and did not embody direct liability to the 
plaintiffs. The plea of misjoinder was overruled by the trial court and error 
assigned thereto. The opinion quotes at length the pertinent provisions of the 
policy to which we refer without stating them here. The policy provided: “No 
recovery against the company shall be had under agreements A or B until the 
amount of loss or expense shall have been determined, either by final judgment 
against the Assured after actual trial in an action defended by the Company 
or by a written agreement of the Assured, the claimant, and the Company, nor 
in either event unless suit is instituted within the time herein limited.” Under 
the “Bankruptcy and Insolvency” ciause, provided that “any person, or his 
legal representatives, who shall obtain final judgment against the Assured be- 
cause of any such bodily injury * * * may proceed against the Cgmpany under 
the terms of this policy to recover the amount of such.” The court said: “We 
believe it to be clear that the policy should be construed as one of liability and 
not merely one of indemnity. Even under the last-quoted paragraph [last quoted 
above] of the policy it is expressly provided that any person who shall recover 
a final judgment against the assured because of any bodily injury should have 
the right to recover the same judgment against the insurance company.” The 
court concluded: “And for that reason alone we can perceive no reasonable 
ground for denying plaintiff the right to sue both the defendants in the same 
action and thus avoid a multiplicity of suits.” The court referred with approval 
to the cases of American Automobile Ins. Co. v. Struwe and Texas Landscape 
€o. v. Longoria, supra. 

See, also, the case of A. S. Pickens v. Katie Mae Seaton, 51 S.W.(2d) 1050, 
recently decided by this court 

The policy in this case has much in common with the American Automobile 
Ins. Co. v. Cone (Tex. Civ. App.) 257 S. W. 961, held to be an indemnity policy, 
but has other provisions similar to those discussed and held to be liability 
contracts. 


We have concluded that the overruling of the plea of misjoinder of causes of 
action and parties defendant does not present reversible error. If the rule stated 
for the holding in American Automobile Ins. Co. v. Struwe Case, supra, should 
control, to avoid multiplicity of suits, we think there can be no question. Ap- 
pellant agrees to defend the suit and there could be no liablity aganst it unless 
and until a final judgment is rendered against A. D. Martin, which was done. 

[3] Appellant's second assignment submits error to the overruling of its 
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general and special demurrer, on the grounds: (a) Failure to set forth sufficient 
facts to show any cause of action against it, and (b) since appellant's policy, a 
copy of which was attached to appellee’s petition and by specific allegation — 
a part of it, the policy containing certain exception clauses, the petition shoul 

afirmatively allege that appellee’s cause did not come within any of said excep- 
tions. ° 5 ais ‘ 

The point presented has caused a diversity of opinion by courts in other 
‘urisdictions as well as in our own. Without stating the holdings of the courts: 
or their reasoning on the points, we think the case of Travelers’ Ins. Co. v. 
Harris, 212 S. W. 933, by the Commission of Appeals, determines the question 
for this court. For reasons stated in that case we think the overruling of the 
demurrers, general and special, present reversible error. | , 

[4] We think the court was not in error in excluding from the evidence im 
this suit, the original petition in the case of A. D. Martin et ux. v. American 
Transfer & Storage Co. The tendered pleading was not in any sense an admis- 
sion of appellee in this case. 

The court refused to give a requested peremptory instruction in appellant’s 
favor and error is assigned thereto. The reasons assigned by appellant em- 
brace practically its entire defense, both of law and fact, appellant assuming 
that the issues, both of law and fact, should have been decided in its favor, while 
the court had ruled the questions of law against appellant, and the jury had 
found some cf the facts against appellant. To pass upon the several reasons 
assigned thereto wou!d require under that assignment a discussion of practically 
the entire case. 

Under “Schedule of Perils” in the policy appears an.item reading substan- 
tially as follows: “Liability”: Legal liability imposed by law upon the assured 
for damages on account of bodily injuries, caused by the ownership, maintenance 
or operation of the automobile described in the policy, accidentally suffered or 
alleged to have been suffered while the policy was in force, excepts from such 
liability for injury to “any member of the household. or family of the assured 
hereunder.” Another provision of the policy, and pleaded by appellant, without 
stating it in full, provides in substance that if an action is brought against the 
assured to enforce a claim for damages covered under the property damage 
or lability coverage of the policy, the assured shall not, without the consent of 
the company, interfere in any negotiation for settlement or in any legal pro- 
ceedings and “shall in no manner aid or abet the claimant, but shall cooperate 
fully with the company in defense of the said claim or suit.” Appellant pleaded 
the above provision of the policy and alleged that A. D. Martin had breached 
that provision of the policy contract, and that A. D. Martin was in truth and 
in fact the instigator of appellee’s claim and the real plaintiff in the case, stating 
the actions of A. D. Martin in that respect in detail. 


Much evidence was heard on each of the above issues. Appellant objected 
to the submission of the issue to the jury as to whether appellee was a member 
of the household or family of A. D. Martin and insisted on the giving of its 
peremptory charge. 

By several assignments appellant submits error to the submission of any 
issue to the jury, and especially the issue whether appellee W. B. Martin was a 
member of the household or family of A. D. Martin at the time of the accident, 
and error in submitting any issue to the jury on the ground that the undisputed 
evidence shows, as a matter of law, that appellee was a member of the house- 
hold of A. D. Martin, and that A. D. Martin had breached the policy contract 
as alleged. 

The jury found that appellee was not a member of the family or household of 
A. D. Martin at the time of the collision in question. 

[5] The court in submitting the issue defined the term “family or household” 
and made no distinction between the two. No objection was made to the form 
of the charge nor the definition. The contention of appellant, as we understand 
it, is that the undisputed evidence shows, as a matter of law, that appellee was 
a member of the household of A. D. Martin. In this we do not concur. The 
evidence shows without controversy that while appellee is a younger brother of 
A. D. Martin, and occupied a room in his house and had the privilege of his 
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home, appellee was of age, had a job, paid for his room and board, and was not 
in any wise under the control of A. D. Martin. 

[6] The court did not submit to the jury, as requested by appellant, whether 
A. D. Martin breached the contract by aiding and abetting appellee in prosecut- 
ing his claim for damages. In the judgment the court finds “that the defendant 
A. D. Martin complied with all the terms of such policy with respect to reporting 
such accident and tendering his co-operation to the defendant American In- 
demnity Company.” No objection is made here to the refusal of the court to 
submit the issue, nor, as we understand it, to the sufficiency of the evidence to 
support the court's finding. We think it was an issue of fact and not of law. 
We think, under the evidence, the fact could have been found either way. Where 
the uncontroverted evidence shows that A. D. Martin did aid and abet appellee 
in the matter of his claim, the issue would not be an issue for the jury, but the 
legal effect of such undisputed evidence would be for the court. 

[7] Appellant’s position seems to be that where the evidence shows that A. 
D. Martin aided and abetted appellee in presenting his claim, appellant’s defense 
is complete by reason of such breach of the contract. We do not concur in that 
view, where, as we think, the policy contract must be construed as a liability 
and not an indemnity contract. Appellee’s cause of action had attached prior 
to such breach and would not be discharged by such breach. 

We do not think, as submitted, that the undisputed evidence showed, as a 
matter of law, that appellee was guilty of contributory negligence, and that for 
that reason the peremptory instruction should have been given. 

Appellant submits other grounds of error which we have considered but 
overrule. 

For the reason stated the case is reversed and remanded as to American 
{ndemnity Company. The defendant A. D. Martin did not appeal, and the 
judgment against him is not disturbed. 


UNIVERSAL AUTOMOBILE INS. CO. v. CULBERSON et al. No. 1281. 
Court of Civil Appeals of Texas. Waco. Nov. 10, 1932. 
Rehearing Denied Dec. 15, 1932. 
54 Southwestern Reporter (2d) 1061. 
1. INSURANCE. 

Insured’s failure to co-operate and refusal to permit insurer to defend held 
good defense in action by insured against insurer under policy requiring co- 
operation. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Injured person having recovered judgment against insured could intervene 
in suit by insured against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Insured could sue insurer without having paid judgment for injuries, if 
insurer undertook defense or negligently failed to settle claim for injuries. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE. 

Negligent failure of insurer under automobile accident policy to settle third 
person’s claim for amount within limits of policy, renders insurer liable for total 
judgment against insured. 

(For other cases, see Iiisurance, Dec. Dig. § 514.) 

Appeal from District Court, Coryell County; Joe H. Eidson, Judge. 


Action by D. H. Culberson against the Universal Automobile Insurance Com- 


pany, in which one Miss Witt intervened. From an adverse judgment, defend- 
ant appeals. 


Reversed and remanded. 
See, also, 51 S.W.(2d) 1071. 


T. R. Mears, of Gatesville, and McClellan, Lincoln & Williams, of Waco, 
for appellant. 
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R. B. Cross and Robt. W. Brown, both of Gatesvile, for appellees. 
Barcus, J. 


In March, 1930, appellant issued an automobile accident insurance policy 
payable to appellee Culberson, under the terms of which it agreed to pay dam- 
ages not to exceed $5,000 to any one person, or $10,000 as the result of any one 
accident for bodily injuries to persons riding in appellee’s car, and agreed to 
investigate all accidents covered by the policy and employ attorneys to represent 
Culberson in all suits brought and pay all judgments rendered against Culberson 
not to exceed the limit provided for in the policy, and, in addition, to pay all 
costs and expenses incurred by Culberson in defending the suits. The policy 
further provided that, if any accident occurred, the assured, Culberson, would 
give immediate written notice thereof to appellant, and, in case suit was filed, 
would, upon request of appellant, aid in effecting a settlement and in securing 
information and evidence and prosecute appeals and at all times render all 
possible co-operation and assistance, and would not assume any liability or 
incur any expense or settle any claim without appellant’s written consent. The 
policy further provided, “No suit or action on the policy * * * shall be sustainable 
in any court of law or equity unless the assured shall have fully complied with all 
the requirements hereof.” Shortly after the policy was issued, while Culberson’s 
daughter was driving the car, she had an accident in which appellee Miss Witt, 
a passenger therein, was injured. Miss Witt instituted suit in cause No. 4330 
in the district court of Coryell county to recover about $5,700 alleged damages. 
Appellant was notified thereof, and through its attorneys filed answer for Cul- 
berson, took depositions, and made preparations for trial. When the cause was 
called for trial, Miss Witt dismissed same. Thereafter at a subsequent term of 
court Miss Witt instituted suit in Coryell county against Culberson and appel- 
lant jointly for $25,000 damages. Appellant filed pleas of abatement, claiming 
it was improperly joined by Miss Witt in said suit. The trial court overruled 
these pleas and set the cause for trial for August 3d during the following term 
of court. Appellant also filed answer for Cnlberson. A controversy arose be- 
tween Culberson and appellant as to the kind of defense to make to Miss Witt's 
joint cause of action against them, and appellant notified Culberson on July 
24th that their interests would conflict and that it would not represent him in 
said litigation, and suggested to him that, if he desired attorneys to represent 
him, he must employ counsel of his own choosing. Culberson then employed 
counsel to represent him, and said counsel filed answer. On August Ist, two 
days before the case was set for trial, Miss Witt dismissed her suit as against 
appellant and elected to prosecute same against Culberson only. Appellant 
then notified Culberson that, since it was no longer a defendant in the case, it 
would assume and take over the defense of Miss Witt’s suit, provided Culberson 
would permit and would co-operate with it. Culberson then refused to permit 
appellant to take charge of the defense of said suit, and refused to permit the 
company to represent him in any way. 

_The cause proceeded to trial before the court without a jury, and resulted 
in judgment being rendered in favor of Miss Witt against Culberson for $10,- 
536.88 and costs. Thereafter Culberson instituted this suit against appellant to 
recover the total amount of said judgment, together with $750 attorney’s fees 
and interest and costs. Miss Witt intervened in this cause, asking judgmert 
against the company for $5,536.88. 

Appellant answered the suit and plea of intervention with very voluminous 
pleadings, contending, in effect, that Miss Witt could not be properly joined here 
as plaintiff or intervener. It further contended that it was not liable to either 
Culberson or Miss Witt because of the failure of Culberson to co-operate with 
it in the defense of the suit brought by Miss Witt and because of Culberson’s 
failure to permit it to defend said cause. Appellant alleged certain affirmative 
defenses which it claimed it was entitled to urge against the right of Miss Witt 
to recover and which it alleged would have defeated her recovery against Cul- 
berson if he had properly urged same. Culberson’s contention was and is that 
appellant is liable for the total amount of the judgment because prior to the 
time the original judgment was rendered he had an offer to settle the entire 
claim for $4,500, and that, through the negligence and refusal of appellant to 
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settle same, she obtained the larger judgment against it. The trial court over- 
ruled the pleas in abatement, and, in response to exceptions urged by appellees 
struck out all of appellant’s answer which raised the issue or question of the 
validity or binding effect of the judgment rendered in favor of Miss Witt against 
Culberson or that prevented Miss Witt from recovering from appellant the 
$5,000, together with her doctor bill, interest, and expenses, and only permitted 
that portion of the answer of appellant to remain which raised the question as 
to whether appellant was negligent in failing to settle the claim of Miss Witt 
for $4,500 prior to the time the judgment was rendered. That issue was submit- 
ted to the jury, and it found appellant was negligent, and the court entered 
judgment against appellant in favor of Miss Witt for $5,178.30 and in favor of 
Culberson against appellant for $6,452.96. 
Opinion. 

[1] Appellant contends that the trial court erroneously struck all of his 
defensive matters relative to the judgment as rendered in favor of Miss Witt 
vgainst Culberson and its binding effect upon it. We sustain this contenion. 
Under the provisions of the policy, Culberson was obliged to co-operate with appel- 
Jant in preventing any judgment being rendered against him in the suit brought 
by Miss Witt. If, as a matter of fact, as was alleged by appellant, Culberson 
failed and refused to render any co-operation and failed and reused to permit 
appellant to make any defense, and took a position antagonistic and hurtful to 
appellant, and thereby prevented appellant from making an orderly and legal 
defense to the suit by Miss Witt against Culberson, same constituted such a 
breach of the contract as would prevent a recovery thereon. Edward Coleman 
v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443, 
and notes and authorities thereunder. Whether Culberson was guilty of the 
acts and conduct charged against him by appellant, were issues of fact. The 
right of appellant to have the co-operation and support on the part of Culberson 
in the defense of any suit brought for alleged damages covered by said policy 
was a valuable right, and constituted a valuable consideration passing to appel- 
lant for the issuance thereof, and Culberson could not as a matter of law delib- 
erately and willfully fail and refuse to comply with said provisions and then 
require appellant to pay any judgment that might be rendered against him. 

[2] Appellees contend that, if the trial court erroneously struck out the 
pleadings of appellant, it was harmless error, for the reason that appellant was 
permitted to introduce all of its testimony on said issues. While the record 
reveals the fact that a iarge amount of testimony was offered relating to the 
issues raised by the pleadings that had been stricken out, evidently the trial court 
admitted said testimony only for the purpose of enabling the jury to determine 
the answer it would give to the issue submitted. This is clearly manifest since 
the trial court only submitted the one issue to the jury and in its rulings on 
exceptions, as well as on the admissibility of evidence, it stated that no other 
issue would be submitted to the jury for its determination. 

[3] Appellant's contention that Miss Witt was improperly permitted to 
intervene in the suit is, we think, without merit. If, as a matter of law, she has 
a valid binding judgment against Culberson for which appellant is liable, she 
could bring an independent suit or could intervene in the suit which he (Culber- 
son) brought. Pickens v. Seaton (Tex. Civ. App.) 51 S.W.(2d) 1050, and authori- 
ties there cited. 

[4, 5] We also overrule appellant’s contention that appellee Culberson could 
not maintain a suit against it until and unless he had paid the judgment rendered 
against him in favor of Miss Witt. If Miss Witt has obtained a valid judgment 
against Culberson and if appellant was permitted to and did undertake the 
defense of the suit brought by Miss Witt, then it was not necessary for him 
to pay said judgment before instituting the suit against appellant. American 
Indemnity Co. v. Felbaum (Tex. Civ. App.) 225 S. W. 873; Id., 114 Tex. 127, 263 
S. W. 908, 37 A. L. R. 633; General Accident Fire & Life Assur. Corp. v. Butler’s 
Ice Cream Factory (Tex. Civ. App.) 291 S. W. 674; Id. (Tex. Com. App.) 5 
S.W.(2d) 976. If the claim of Miss Witt could have been settled for tess than 
the amount called for in the policy prior to the time the judgment was rendered, 
and if appellant, with knowledge of said fact, negligently failed and refused to 
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settle said claim, then it would be liable to Culberson for the total amount of 
the judgment recovered by Miss Witt, and he would not be required to actually 
pay same before bringing suit. Stowers Furniture Co. v. American Indemnity 
Co. (Tex. Com. App.) 15 $.W.(2d) 544, 545. 

For the errors indicated, the judgment of the trial court is reversed, and the 
cause remanded. 


NEAT v. MILLER et ux. (UNITED STATES FIDELITY & 
GUARANTY CO., Garnishee). No. 24224. 
Supreme Court of Washington. Dec. 22, 1932. 
17 Pacific Reporter (2d) 32. 

1. INSURANCE. 

Execution upon judgment for injury from collision with defendant's auto- 
mobile, returned no property found because of defendant's insolvency, /eld suf- 
ficient to establish defendant’s insolvency as condition precedent to action on 
automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Where motorist’s negligence caused injury to another, motorist’s liability in- 
surer held liable, even if motorist was driving without license and while intoxi- 
cated, absent contrary provision in policy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

4, INSURANCE. 

Illegality of use of automobile absolving liability insurer from liability must 
be iliegal use as between injured party and insured owner of offending auto- 
mobile. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

5. INSURANCE. 

Automobile liability insurer which retained portion of premium covering 
period within which accident occurred waived objection to validity of policy 
based upon facts of which it had knowledge. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Department 1. 

Appeal from Superior Court, Kitsap County; H. G. Sutton, Judge. 

Action by Ingry A. Neat, administratrix of the estate of Robert H. Neat, 
deceased, against A. C. Miller and wife, in which the United States Fidelity & 
Guaranty Company was made garnishee. From the judgment against garnishee, 
it appeals. 

\ firmed. 

Eggerman & Rosling, of Seattle, for appellant. 

H. E. Gorman, of Bremerton, for respondant. 

MILcarp, J. 

_ Annually, for four years, the United States Fidelity & Guaranty Company 
issued a policy of automobile accident liability insurance to A. C. Miller. The 
fourth consecutive policy was issued March 4, 1931. On June 11, 1931, the insur- 
ed automobile, while negligently operated by its owner (Miller), collided with 
an automobile of which Robert H. Neat was the driver. As a result of that 
collision the latter sustained personal injuries which caused his death. To recover 
therefor the administratrix of the estate of the deceased instituted an action 
against A. C. Miller and wife. 

_ On June 18, 1931, one week after the accident, an investigation by an agent 
of the guaranty company disclosed that Miller was convicted October 22, 1929, and 
on April 16, 1931, of operating an automobile upon the public highway while 
under the influence of intoxicating liquor; that for the first offense Miller's li- 
cense as an operator was suspended ninety days, and for the second offense his 
operator’s license was suspended three years; that on November 3, 1930, Miller 
was convicted of the crime of unlawful possession of one gallon of moonshine 
whisky ; and that on March 31, 1931, he was convicted of “conduct tending to de- 
bauch public morals.” 


Defense of the action was tendered the surety on August 8, 1931. Denying 
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liability on the policy, the surety notified Mr. Miller’s counsel on August 20, 1931, 
that it refused to defend the action. On September 18, 1931, three months syb- 
sequent to the accident and when it had all of the facts upon which it hased its 
defense in the garnishment action, the guaranty company notified Miller of the 
cancellation of the policy. Accompanying the notice was the company’s check 
(which Miller rejected) for $16.20 as the amount of the unearned premium jor 
the period September 23, 1931, to March 4, 1932. The company retained the re- 
mainder of the premium to pay for risk covered by the policy from March 4, 
1931, to September 23, 1931, the period in which the accident causing the death of 
Robert H. Neat occurred. The notice of cancellation reads as follows: “You 
are hereby notified that this company has elected to cancel its policy No. A 3926% 
issued to yourself, loss, if any, payable to yourself written to cover (describing 
automobile) from March 4, 1931, and that 5 days from the date of the service 
of this notice said policy, and the whole thereof, including Mortgage Agreement, 
if any, will stand cancelled without further notice, and thereafter be null and 
void, and no liability will exist thereunder. You are further notified that in the 
event premium having been paid, the unearned portion thereof will he returned 
on surrender or relinquishment of this policy. We are enclosing our check for 
$16.20 representing the unearned premium.” 







































































The trial of the action resulted in judgment on November 19, 1931, in favor 
of the plaintiff and against Miller and his wife. The writ of execution was re- 
turned unsatisfied. The return recites that the sheriff, after diligent search and 
inquiry, was unable to find any property, belonging to the defendants, “subject to 
execution by reason of insolvency sufficient to satisfy the within named judgment 
or any part thereof.” Thereafter, at the instance of the plaintiff, a writ of 
garnishment issued out of the superior court of Kitsap county against the surety, 
as garnishee defendant. The garnishee defendant’s answer of “no funds” was 
controverted by the plaintiff’s affidavit setting up the liability insurance policy of 
which plaintiff claimed the estate of R. H. Neat, deceased, was a beneficiary by 
virtue of the terms of that insurance contract. The garnishee defendant’s reply to 
plaintiff’s controverting answer was not filed until the day after the conclusion 
of the trial of the garnishment action. The court found that the plaintiff had 
established a right of action upon the policy and that the guaranty company was 
indebted to the insured in the full amount of the policy. From the judgment 
entered against it in favor of the plaintiff, the garnishee defendant has appealed. 

{1, 2] Counsel for appellant first contend that respondent failed to establish 
the insolvency or bankruptcy of the insured which, under the terms of the insur- 
ance contract, is a condition precedent to recovery by a third party upon the 
policy. 

The pertinent provision reads as follows: “Section II. (2). Bankruptcy or 
insolvency of the Assured shall not relieve the Company of any of its obligations 
hereunder. Any person or his legal representatives who shall obtain final judgment 
against the Assured because of any such bodily injury or injury to or destruction 
of property and whose execution against the Assured is returned unsatisfied 
because of such insolvency or bankruptcy, may proceed against the Company under 
the terms of this Policy to recover the amount of such judgment, either at law 
or in equity, but not exceeding the limit of this Policy applicable thereto. Nothing 
in this Policy shall give to any person or persons claiming damages against the 
Assured any right of action against the Company except as in this Paragraph (2) 
provided.” 

The trial court found as a fact that the Millers were insolvent “and have 
no money or property on which execution or other process can be levied for the 
collection of such judgment.” There is no evidence contrary to that finding. 
Without objection respondent introduced in evidence the return to the writ of 
execution issued on the judgment in the main action. That return recited that 
“by reason of insolvency” of A. C. Miller and wife the sheriff was unable to 
find any property belonging to the Millers sufficient to satisfy the judgment against 
the Millers. That return was some evidence of insolvency of the judgment debtors. 
There was no contention—not a suggestion—in the trial court that the Millers 
were solvent. Not having challenged the sheriff’s return when it was offered in 
evidence, the appellant is in no position to now question it. The policy provision 
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clearly does not require as a condition prerequisite to the maintenance of an 
action against the insurer by one “who shall obtain final judgment against the 
Assured” more than the sheriff's return to the writ of execution “unsatisfied 
because of such insolvency or bankruptcy” of the assured. Unless that return is 
controverted it is sufficient evidence of the insolvency or bankruptcy of the 
assured to satisfy the policy provision above quoted. 

It is next insisted that, as his driver’s license had been suspended, Miller was 
illegally operating his automobile at the time of the collision of his and the de- 
cedent’s automobiles. Appellant also contends that the proximate cause of the 
death of Neat was the criminal act of Miller in driving while under the influence 
of intoxicating liquor. Under such a state of facts, urges appellant, there can 
be no recovery upon the insurance contract as a contract indemnifying the in- 
sured or another against the consequences of the insured’s violation of a criminal 
statute is void as against public policy. 

[3] As recited above, Miller’s license as an automobile operator was suspended 
some time prior to the accident. The record does not disclose whether it had been 
restored to him before the accident happened. The record does not sustain the 
contention that at the time of the collision Miller was under the influence of 
intoxicating liquor. Assuming, however, that Miller was operating his automobile 
illegally, inasmuch as he did not have an operator’s license, and that he was. 
under the influence of intoxicating liquor at the time of the collision, the appel- 
lant would not be thereby relieved of liability. The collision was due to the 
negligence of Miller, and the policy issued to him by the appellant specifically 
obligates the appellant to indemnify the victim of that negligence. 

[4] If Neat had been legally riding in Miller’s automobile at the time he was 
fatally injured, the fact that Miller had no driver’s license as required by statute 
would not preclude recovery by Neat or his administratrix from Miller’s insurer. 
To absolve the insurer from liability there must be illegality of use of the auto- 
mobile as between the one injured and the named assured owner of the offend- 
ing vehicle. 

There is no provision in the policy exempting the appellant from liability for 
injuries sustained by a third person as the result of a collision with Miller’s 
automobile if, at the time, Miller is operating his automobile while he is under 
the influence of intoxicating liquor. In the absence of such provision the insurer 
is liable if the negligence of the insured is the proximate cause of the injury. 
In addressing ourselves to the question whether the failure of the insured to have 
the required driver’s license would absolve the insurer from liability to one 
injured through the negligence of the insured, we said in Odden v. Union In- 
demnity Co., 156 Wash. 10, 16, 286 P. 59, 61, 72 A. L. R. 1363, and the language 
is applicable in the case at bar: “If that condition [legally operating the car] 
means more than this, then indeed the insurance which the policy purports to 
safeguard other persons than the specifically named assured becomes little short 
of no insurance; since the negligent acts in the operation of automobiles result- 
ing in injury to persons are almost always violations of some public law. Mani- 
festly, it is the intent of the policy to insure against this very large class of 
negligent acts.” 

The accident insurance case of Zurich General A. & L. Ins. Co., Ltd, of 
Zurich, Switzerland v. Flickinger (C. C. A.) 33 F.(2d) 853, 856, 68 A. L. R. 
161, is an apt authority. The death of the insured was caused by drinking a 
cocktail containing wood alcohol served by his host. Under the National Prohibi- 
tion Act it was unlawful to sell, transport, or possess the beverage in which the 
wood alcohol was contained. Holding that, in the absence of a provision in the 
policy exempting the insurer from liability for injuries sustained as the result of 
violation of law, the insurer is liable for an injury so sustained, if it does not 
appear that the policy was obtained in contemplation of such violation and the 
danger consequent thereon, the court said: “It is a violation of law to drive an 
automobile at a greater rate of speed than prescribed by statute; but no one 
would contend, in the absence of special provision in the policy, that the bene- 
ficiary of one killed while speeding could not recover thereunder. To hold that 
death or injury from violation of law defeats recovery under a policy, in the 
absence of provision to that effect in the policy itself, would open up an avenue 
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for evasion of liability which, so far as our investigation goes, no court has yet 
seen fit to open. If insurance companies desire to avoid liability on such ground 
they should insert a clause in their policies to that effect.” 

Appellant next contends that the policy was void by reason of Miller’s cop. 
cealment that prior to the issuance of the policy he had been twice convicted of 
driving while drunk and convicted of two other offenses, and that his driver's 
license had been suspended. 

The circumstances upon which appellant relies are the four convictions de- 
scribed in the second paragraph of this opinion. On June 18, 1931, one week syb- 
sequent to the accident resulting in the death of Mr. Neat, the appellant’s inyesti- 
gation disclosed the facts which it now contends constituted concealment on the 
part of Miller. It is insisted that such concealment rendered the policy, which 
was the fourth consecutive policy issued by appellant to Miller, void ab initio and 
absolved the appellant from liability thereunder. With full knowledge of those 
facts the appellant did not endeavor, until three months thereafter, to cancel the 
policy. The appellant retained a portion of the premium to pay for risk covered 
by the policy during the period in which the collision occurred, and tendered the 
insured the unearned portion of the premium for the period of September 23, 
1931, to March 4, 1932; that is to say, the appellant insists the policy was void 
from the beginning and also insists, for the purpose of collecting the premium 
thereon, that the policy was valid for about seven months of the policy year. 
The positions are not consistent. The contract cannot be affirmed in part and 
rejected in part. The policy cannot be valid and void at the same time. 

[5] With full knowledge of all the facts the appellant retained the premium 
for the period in which the accident happened. Appellant thereby asserted the 
validity of the policy for the period covered by the premium retained and definitely 
waived every objection on which the validity of the insurance contract could be 
denied. 

In New Jersey Rubber Co. v. Commercial Union Assur. Co. of London, 64 
N. J. Law, 580, 46 A. 777, 779, the plaintiff stipulated with the defendant insurer 
that when the former accepted a $25,000 policy of fire insurance issued by the 
latter, other concurrent and proportionate insurance to the amount of $75,000 
should be in the possession of the plaintiff. In reliance on that stipulation the 
insurance company sent its policy to the assured. The policy was accepted by the 
assured, who did not fulfill the stipulation. Subsequently a loss occurred. Fully 
aware that the assured had not complied with the stipulation, the company can- 
celed the policy, paid back the unearned premium, but retained such portion of 
the premium as would have been earned by valid insurance from the date of the 
policy until the time of cancellation. The loss occurred within the period covered 
by the retained portion of the premium. It was held that the company thereby 
affirmed the validity of the insurance contract and could not, in an action thereon, 
successfully deny the same. The court said: 

“* %* * At the instant of contracting the plaintiff made an affirmative 
representation that the concurrent and proportionate insurance contemplated was 
in existence. This representation was material to the risk which the defendant 
intended to assume, and in reliance upon it the defendant contracted. As it was 
false, to the plaintiff's knowledge, the defendant was not bound. 

“But the defendant’s subsequent conduct does away with this defense. 

“The terms of the policy covered the year from August 1, 1897, to August |, 
1898. The fire occurred October 21, 1897, and on the following day the defend- 
ant’s agent examined all the policies held by the plaintiff, and became fully aware 
of the fact that they did not comply with the stipulation. This matter was there- 
after made the subject of negotiation and correspondence between the_plaintifi 
and defendant. On November 20, 1897, the defendant gave the plaintiff five days’ 
notice of its desire to cancel the policy, in conformity with the terms of that 
instrument, and accordingly canceled the policy and paid to the plaintiff the 
unearned premium; retaining, however, the pro rata premium due for valid in- 
surance to the amount of $25,000 from August 1, 1897, to the time of cancellation. 

“Clearly, the defendant could not assert a right to the premium for valid 
insurance, and at the same time insist that the insurance had never been effected. 
By claiming and maintaining such a right with full knowledge of all material 
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circumstances, it unequivocally affirmed the validity of the insurance for the 
period covered by the premium, and definitely waived every objection on which 
its validity could be denied.” ; 

The judgment should be, and it is, affirmed. 

Tolman, C. J., and Mitchell, Holcomb, and Parker, JJ., concur. 


WATKINS v. WATKINS et al 
Supreme Court of Wisconsin. Dec. 6, 1932. 
245 Northwestern Reporter 695. 
2. INSURANCE. 

Statute enacted during life of indemnity policy did not become applicable 
thereto merely because policy was subject to cancellation (Laws 1931, c. 375). 

It was held by trial court that Laws 1931, c. 375, which was published 
about five months after issuance of policy in question, was applicable 
because policy contained provision that it might be canceled by either 
insured or insurer by giving five days’ notice, and for that reason policy 
was not an absolute contract for one year. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Insurer, by providing in policy that any condition thereof should be su- 
perseded if inconsistent with any statute in force, did not consent that policy 
might be modified by statute subsequently enacted (Laws 1931, c. 375). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. 

Covenant in indemnity policy requiring insured’s co-operation held valid. 

Co-operation clause in question provided in part that insured, when 
requested by insurer, should aid in effecting settlements and in securing 
evidence and attendance of witnesses, and should not assume any li- 
ability or interfere in any negotiation or legal procedure without in- 
surer’s consent. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Action by Mildred Watkins against Howard L. Watkins, Walter Krahn, 
and another, with a cross-complaint by the last-named defendant. From a judg- 
ment for plaintiff and the last-named defendant, the first-named defendant and 
another appeal, and the last-named defendant also appeals—[By Editorial Staff.]} 

Reversed and remanded, with directions. 

\ction begun October 24, 1931; judgment entered March 25, 1932. Automobile 
accident. Plaintiff was a sole trader under the name of National Bank Supply 
Company, and employed her husband Watkins as a salesman. She purchased a 
secondhand car for the use of Watkins, paid his bills for gas, oil, and repairs, 
and he used it in his business of salesman for the plaintiff. The car was licensed 
in defendant Watkins’ name, insured in his name; the premium, however, being 
paid wholly or in part by the plaintiff. The plaintiff had been traveling with her 
husband for some time previous to the happening of the accident. On October 
4, 1931, the plaintiff and defendant started from Wausau to drive to Milwaukee 
on palintiff’s business. At a point on highway 51, a few miles south of Wausau, 
where the concrete road, 18 feet in width, is straight and level, the defendant 
Watkins, driving south at a speed of 40 to 45 miles an hour, collided with the 
truck of the defendant Krahn, who was driving north at a speed of 35 to 40 miles 
an hour. At a point less than 100 feet south of the point of collision and near 
the Champine saloon, a side road came into highway 51 from the east. As Krahn 
approached the point of intersection of the side road with highway 51, he ob- 
served approaching from the east a car which appeared afterward to have been 
driven by one Snelling. The truck which Krahn was driving was loaded with 
about three and one-half tons of sludge. Although Krahn expected the Snelling 
car to stop, he slowed down his truck somewhat. The Snelling car, however, 
proceeded into highway 51 and into the pathway of the Krahn truck without 
stopping for the arterial sign. Krahn first concluded that he would overtake 
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the Snelling car, and turned out to the left or his west side of the highway to 
pass the Snelling car. He then observed the Watkins car coming south on the 
west or its right side of the highway. He then returned to his proper place on 
the east side or his right side of the highway behind the Snelling car. The Snel}. 
ing car was proceeding at a low rate of speed estimated at 8 or 10 miles an hour. 
Krahn then made up his mind that he would be unable to check his speed 
sufficiently to avoid a collision with the Snelling car. There was a ditch to the 
left or west side of the road, and for some reason he concluded to attempt tc 
reach the ditch on the west side of the road, turned abruptly across the concrete 
road, and was aimost instantaneously struck by the Watkins car coming from 
the north. The truck was overturned on the west side of the road, and the 
Watkins car remained turned *somewhat to the southwest with its rear wheels 
still on the west side of the highway. 

Plaintiff brings this action to recover for injuries sustained in the collision, 
The case was submitted to a jury upon a special verdict, and the jury found that 
the defendant Watkins, at the time and place in question, was negligent: (a 
In that he failed to keep a sufficient lookout ahead and control of his car; (b) in 
that he failed to have his car equipped with sufficient brakes; and found that 
the collision was a natural result of the defendant Watkins’ negligence. The 
jury found that the defendant Krahn was negligent (a) in driving to the left 
side of the roadway under the circumstances present, but, acquitted him of negli 
gence as to lookout ahead and control of his truck: found that his negligence in 
driving to the left was a natural cause of the collision; acquitted the plaintiff of 
contributory negligence; assessed the plaintiff’s damages at $7,500: assessed 
Krahns damages to his truck, $90; damages for personal injuries at $1,000: and 
found that Krahn’s negligence was 25 per cent. of all the negligence which pro- 
duced the collision. The plaintiff and the defendant Krahn had judgment, from 
which the defendants all appeal. 

Lehner & Lehner, of Princeton, for plaintiff respondent. 

Bird, Smith, Okoneski & Puchner, of Wausau for appellants respondents. 

A. H. Eberlein, of Wausau, for respondent appellant. 

RosENBERRY, C. J. 

One of the errors assigned is that the trial court denied the defendant Em- 
ployers’ Mutual Indemnity Corporation’s motions for a directed verdict at the 
close of all the evidence. The fourth paragraph of the answer of the Employers’ 
Mutual Indemnity Corporation is as follows: “4. Alleges that the said insurance: 
policy contained the following express condition and _ stipulation, among other: 
to-wit: ‘H. No action shall lie against the Company to recover upon any claim 
or for any loss defined herein unless brought after the amount of such claim ot 
loss shall have been fixed and rendered certain either by judgment against the 
insured after trial of the issue, or by agreement between the insured and claimant 
with the written consent of the company, nor in any event unless brought within 
one year thereafter.’ ” 

[1, 2] The facts presented by this paragraph are those ordinarily set up by 
way of a plea in abatement. While the court was aware at the beginning of the 
trial that the allegations already quoted were in the answer, no question was rais- 
ed with respect to the matters therein stated until after the close of all the evi- 
dence. Upon the trial, the policy was offered and received in evidence, and the 
issues as between Watkins and the Employers’ Mutual Indemnity Corporation, 
hereinafter referred to as the insurer, were brought to the attention of the court, 
and evidence was offered and received in respect thereto. No doubt the failure 
of the insurer to demand a separate trial with respect to the issues raised by the 
plea in abatement constituted a waiver of its right in that respect. However, when 
upon motions at the close of the evidence it was apparent that under its policy 
an action could not be maintained against the insurer, the court should have 
granted the insurer’s motion for a verdict as to it. The policy was issued on 
February 6, 1931. Chapter 375 of the Laws of 1931 was published on June 30, 
1931. The court held the chapter applicable because the policy contained a pro- 
vision that it might be canceled either by the insured or the insurer by giving 
five days’ written notice of cancellation; that for that reason the policy was not 
an absolute contract for one year. How a right reserved to terminate a con- 
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tract affects the obligation of the contract unless and until the right is exercised, 
we are unable to understand. The contract was at all times from the date of 
its issue down to the time of the accident either in force or not in force. If it 
was in force it was in force as written, and was not amended in any way by rea- 
son of the failure of the insurer to terminate its contract in accordance with the 
right reserved by its terms. 

~ [3] The policy also contained a provision to the following effect: “Any speci- 
fc statutory provision in force in any state or province shall supersede any con- 
dition of this policy inconsistent therewith.” 

It is argued that under this clause, chapter 375 of the Laws of 1931 was in- 
corporated in the policy. It is quite apparent that the language of the contract 
refers to statutory provisions then in force, and is inserted by the insurer for the 
purpose of avoiding conflict between its policy and the laws of any state in 
which the policy may be issued. The company does not consent that its con- 
tract may be thereafter modified by statute subsequently enacted. See 1 Cyc. 
Ins. (Couch) pars. 157 and 158, p. 308, and cases cited. 

Il. The insurer set up in its answer facts which, if true, tend to show that 
the insured, Howard L. Watkins, failed to perform the contract with respect to 
co-operation. The co-operation clause is as follows: 


“The insured, as often as required, shall exhibit to any person designated by 
the Company all that remains of any property herein described, and shall submit 
to examinations under oath by any persons named by the Company, and subscribe 
the same; and as often as required, shall produce for examination all books ot 
accounts, bills, invoices, and other vouchers, or certified copies thereof if originals 
he lost, at such reasonable place as may be designted by the Company or its rep- 
resentative, and shall permit extracts and copies thereof to be made. * * * 

“The insured when requested by the Company shall aid in affecting settle- 
ments, securing evidence, the attendance of witnesses and in prosecuting appeals. 
The insured shall not voluntarily assume any liability, settle any claims or incur 
any expense other than for immediate surgical relief, except at his own cost, or 
interfere in any negotiation or legal procedure without the consent of the Com- 
pany previously given in writing.” 

The answer alleges that Wakins did, without the consent of the company, 
assume liability to the plaintiff, his wife, for the accident, assisted the plaintiff 
in employing an attorney and in instigating the action, and in other respects failed 
to perform the agreements by him to be performed under the terms of the con- 
tract. 

In view of the conclusion which we have reached in this case, we shall not 
determine whether or not there was such failure on the part of Watkins as would 
defeat a right of recovery by the plaintiff upon the contract. Suffice it to say 
that the evidence raises a very serious and doubtful question. In ruling upon the 
the matter, the trial court said: “It would seem that the doctrine of Tweeddale 
v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 61 L. R. A. 509, 96 Am. St. Rep. 1003, 
and succeeding cases, should find some application here. That rule is that when 
by contract, rights are created in favor of a third person, they may not be de- 
feated hy anything less than consent or misconduct of the third person.” 

[4] We think the quoted statement indicates a misconception with respect to 

holding in Tweeddale v. Tweeddale. It was there held that contractual re- 
lations being established between two persons for the benefit of a third, neither 
one nor hoth of the immediate parties to the transaction can rescind the same or 
in any way interrupt or prejudice the rights of the third person without his con- 
sent. This holding, like all others, must be considered in the light of the facts 
to which it was applied. In that case there was an unconditional promise by one 
of the parties to the original contract to pay to the plaintiff, the third person, 
« certain sum of money. Thereafter, the parties to the original contract attempt- 
ed to satisfy it without the consent of the person for whose benefit payment was 
to he made, and this was held to be beyond the power of the parties to the original 
contract. It has been repeatedly held by this court, however, that when a right 
has been created by contract, the third party claiming the benefit of the contract 


takes the right subject to all the terms and conditions of the contract creating 
t} s 
the right. 

















938 The Insurance Law Journal, Vol. 80 


[Apr., 1933 


_ The most familiar illustration of this is the right reserved by the insured 
in a life policy to change the beneficiary. See National Life Ins. Co. y. Brauti : 
163 Wis. 270, 154 N. W. 839, 157 N. W. 782. While in that case Tweeddale : 
Tweeddale, supra, is not referred to, the whole theory of the case is that ‘ 
statute there under consideration assured the beneficiary the continued benefit of 
the policy so long as it remained in force. It is there held, although within the 
terms of the statute, nevertheless the right of the beneficiary was subject to the 
terms and conditions contained in the policy. Certainly the terms of a private 


contract cannot be more controlling than the terms of a contract regulated by 
statute, and if the contract right regulated by statute is subject to reservations 
contained in the contract, certainly an ordinary contract may prescribe the terms 
and conditions upon which a right created by it may be claimed and enforced 
So a contract for the benefit of a third person is subject to reformation for mu- 
tual mistake in its inception. Broadbent v. Hutter, 163 Wis. 380, 157 N. Ww 
1095. See, also 1 Williston 737, par. 394 and cases cited. 


[5] Policies containing covenants the same as or similar to those contained 
in this policy have been so often sustained that the question should be considered 
at rest. Bergstein v. Popkin, 202 Wis. 625, 233 N. W. 572; Buckner vy. Buckner, 
207 Wis. 303, 241 N. W. 342. See, also, Fulleylove v. Constitution Ind. Ins. Co. 
205 Wis. 463, 237 N. W. 95, 238 N. W. 289; Home Ins. Co. v. Dick, 281 U. S. 
397, 50 S. Ct. 338, 74 L. Ed. 926, 74 A. L. R. 701; Pawlowski v. Eskofski (Wis.) 
244 N. W. 611 (decided October 11, 1932). 


If insurers may not contract for fair treatment and helpful co-operation by 
the insured, they are practically at the mercy of the participants in an automobile 
collision. One does not need to scrutinize very closely the testimony given }y 
the insured, Howard L. Watkins, upon the trial of this case, to discover that he 
was at least sympathetic with the efforts of his wife to recover against the as- 
sured. 

[6, 7] III. We come now to a consideration of the main contention of the de- 
fendant insurer, which is that, conceding for purposes of argument that the de- 
fendant Watkins was guilty of negligence in failing to maintain a proper lookout 
and have his car under control, and in failing to have the car equipped with eff 
cient brakes, there is no evidence that his failure to exercise ordinary care in 
those respects was a natural cause of the accident. There is substantially no con- 
flict in the evidence with respect to the happening of the accident. There are 
some undisputed and incontrovertible facts. According to measurements taker 
after the accident as shown by the testimony of the plaintiff, the accident hap 
pened less than 100 feet north of the intersection, probably about 90 feet. The 
Snelling car was traveling at a speed of from 8 to 10 miles per hour, 11 to 14 
feet per second, so that the whole occurrence consumed a time not exceeding 7 
or & seconds, reckoning from the time the Snelling car turned into highway: 51 
During this time the Watkins car was coming from the north at a speed of 40 
to 45 miles per hour, from 59 to 66 feet per second. The Krahn truck was coming 
from the south at a speed of 35 to 40 miles per hour, or 51 to 59 feet per second 
Plaintiff's evidence is to the effect that up to the time the Krahn truck reached 
a point near the intersection, it had remained on its right side of the road. It is 
undisputed in the evidence that Krahn turned left in an attempt to pass the Snell- 
ing car, saw the Watkins car, and returned to his right side of the road aiter 
Snelling turned into highway 51. Krahn testified, and all of the physical facts 
conclusively show, that Krahn turned sharply to the west or his left immediately 
before the accident. In order to travel from his correct position on the east side 
of the road to the position where he was struck on the west side of the road, he 
must have consumed less than a second. The statement made by the plaintiff and 
Krahn that the Krahn truck was 200 feet away from the Watkins car when 
Krahn turned across the highway is contrary to every other fact in the case. 
Plaintiff said: “At the time I hollered to Mr. Watkins the truck was coming right 
down on us. I couldn't have done anything further. I just yelled at my hushand 
and grabbed him. There wasn’t any time for me to do anything further. The 
accident happened almost instantaneous after I yelled. There wasn’t any time 


for me to do anything further. There wasn’t any time for Mr. Watkins to do 
anything further. * * * ” 
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The defendant Watkins was unable to say whether he attempted to apply his 
brakes or not. 

We have not attempted to set out all of the evidence, but from a careful 
consideration of the record it conclusively appears that after Krahn turned across 
the west side of the highway a collision was inevitable, and was, as plaintiff said, 
almost instantaneous. At the instant Krahn started to turn across the west part 
of the concrete, Watkins, under all the testimony, could not have been more than 
10 or 20 feet farther from the place of collision than was Krahn. There was only 
5 miles per hour difference in their speed. Without accepting calculations made 
hy engineers, it is approximately true that a car traveling at the rate of 40 miles 
per hour will travel 29 feet while the brake is being applied, and will then travel 
a) feet before it can be brought to a stop with efficient brakes. To say that this 
accident was caused by the failure of the defendant Watkins to have his car un- 
der control and maintain a proper lookout when up to the instant before the ac- 
cident he had a clear right of way, traveling at a reasonable rate of speed on a 
dry concrete pavement, is pure speculation at best, and wholly at variance with 
the established facts. On any computation based on the undisputed facts, Wat- 
kins’ car must have been not more than 40 or 50 feet away from the place of 
‘ollision whehn Krahn turned across the pathway of the Watkins car. Nothing 
that Watkins could have done with any kind of brakes could have prevented the 
impact. Had he maintained the most vigilant lookout, he could have done nothing 
after Krahn turned his truck to the west. Some argument is made based upon 
the proposition that the defendant Watkins should have been warned by the effort 
made by Krahn to pass the Snelling car, but the undisputed evidence is that there 
was nothing to indicate any obstruction in his pathway until the Krahn car turned 
to the west the second time. The Krahn car in traveling from its place on the 
east side of the road to the place where it was hit on the west side of the road 
at a sharp angle could not have traveled more than thirty or forty feet at the 
very most, so that when the turn was made the Watkins car, traveling at 40 to 45 
miles an hour, was about the same distance away. According to the tables, Wat- 
kins did not have time to do more than apply the brake, had he maintained a per- 
fect lookout. There was no time for the brake, if it had been perfect, to function, 
much less to bring the car to a stop or substantially slacken its speed. There was 
no reason for him to slacken his speed until the instant before the impact. Krahn 
had returned to the place where he belonged, and the way was clear. See Rover 

Saecker, 204 Wis. 265, 234 N. W. 742. 

It is considered that the evidence in this case wholly fails to sustain the find 
ng that the negligence on the part of the defendant Watkins was a proximate 
cause of plaintiff’s injuries, or of the injury to Krahn. Whether Krahn is guilty 
of negligence is undoubtedly a jury question. An emergency was created by 
Snelling unexpectedly coming upon highway 51. Whether or not Krahn there- 
aiter failed to exercise ordinary care was, under the circumstances, a question 
for the jury. Why he did not go into the ditch on the east side of the road in- 
stead of trying to get into the ditch on the west side of the road does not appear. 
In any event, neither the plaintiff Watkins nor the defendant Krahn can recover 
against the defendant Watkins. 

Judgment appealed from is reversed, and cause remanded, with directions to 
ismiss the plaintiff's complaint as well as the cross-complaint of the defendant 
Krahn 
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CASUALTY 


TERRY v. NATIONAL SURETY CO. No. 30282. 
Supreme Court of Mississippi, Division B. Jan. 2, 1933. 
145 Southern Reporter 111. 

Syllabus by the Court. 
1. INSURANCE. 

Mere disarranging and tearing of tie of insured, a college student, who misseq 
his diamond stud after fight between college students following football game 
held not “bodily injury” within personal hold-up policy defining robbery as 
felonious and forcible taking of property from person of insured, accompanied }y 
bodily injury or by putting insured in fear of bodily injury. ; 

“Bodily injury” means injury to the person, and injury to insured’s 
wearing apparel alone did not constitute bodily injury within the meaning 

of the policy. e 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. ROBBERY. 

Where property is snatched so quickly as to allow no time for resistance, it 
is not robbery. 

(For other cases, see Robbery, Dec. Dig. § 5.) 

Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by Robert B. Terry against the National Surety Company. [rom a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

W. E. Morse, of Jackson, for appellant. 

Flowers, Brown & Hester, of Jackson, for appellee. 

ANDERSON, J. 

Appellant brought this action in the circuit court of Hinds county against 
appellee on a “personal hold-up” insurance policy to recover $500, the value of a 
diamond stud of which appellant claims to have been robbed. He alleged that the 
policy insured against such loss. The trial was had on the pleadings and evidence, 
resulting in a directed verdict and judgment in appellee’s favor. From that judg- 
ment appellant prosecutes this appeal. 

The policy sued on insured appellant against loss of the stud by robbery, and 
defined robbery in the following language: ‘“ ‘Robbery’ as used in this Policy shall 
mean a felonious and forcible taking of property from the person of the Assured 
or from the person of any of the individuals hereinbefore described as covered by) 
this Policy, accompanied by bodily injury to the person from whom the property 
is taken, or by putting such person in fear of bodily injury.” 

The evidence, viewed most strongly in appellant’s favor, was substantially as 
follows: When he lost the stud he was attending a football game at Starkville 
between the University of Mississippi and the A. & M. College teams. In the 
evidence the University of Mississippi team is referred to as the Ole Miss team, 
and the A. & M. College team as the A. & M. team. After the game, the Ole 
Miss supporters rushed on the south goal post to take it. A fight ensued, the Ole 
Miss students were trying to take the goal post and the A. & M. students were 
trying to prevent them from doing so. Appellant, who was a university student, 
had classmates and fraternity brothers in the fight. They were outnumbered by 
the A. & M. students. The latter were wielding sticks. There was an officer 
present, who was in front of appellant. The officer became excited, and threatened 
to use his gun and started to pull it out. Appellant felt some one pushing him 
from behind. He did not know who it was. Appellant and others were anxious 
to get into the crowd where the fight was going on. While he was pushing his 
way in, he (to use his own language) “noticed a jerk and I started to turn 
around, and whoever it was had his elbow over my shoulder, and I couldn’t turn, 
and when I turned his elbow hit me right here (indicating)—so I knocked him 
off with my right elbow and evidently hit him in the stomach, and started to turn, 
and this little officer was just about to pull his gun, and some one said, ‘Grab 
him,’ and four or five of us grabbed him and took his gun away from him, and 
that is how my attention was diverted, and it never occurred to me again about 
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this jerk till I met Bob a minute or two minutes later, after they stopped the 
fight and dispersed the crowd.” His friend, Bob, asked him where his stud was. 
Appellant then for the first time noticed his tie had been displaced and his stud 
was gone. His tie was pulled around to one side and was torn both in front and 
at the back, leaving a hole all the way through, including the lining. 

[1] It will be observed that robbery as defined in the policy is the felonious 
and forcible taking of property from the person of the insured “accompanied by 
bodily injury to the person from whom the property is taken, or by putting such 
person in fear of bodily injury.” Appellant received no bodily injury, unless it 
can be said that the mere disarranging and tearing of his tie was bodily injury. 
We do not think it was. Injury to his wearing apparel alone did not constitute 
bodily injury in the meaning of the policy. The term “bodily injury” used in the 
policy means injury to the person. Appellant did not claim that he was in fear 
of bodily injury. On the contrary, he admits that he did not know that the stud 
had been taken from his tie until the fight was over and he had left the field. 

[2] It is very doubtful whether the evidence was sufficient to show a mere 
theft of the stud. The inference that during the fight appellant’s tie was torn, 
and as a result the stud fell to the ground and was never found by any one, 
appears to be as reasonable as the inference of theft. Certainly the evidence 
means nothing more than the mere snatching of the stud by some one in order 
to steal it. There is some authority that such a snatching without further indica- 
tion of violence is robbery, but the great weight of, and better reasoned, authority 
is to the contrary. Where property is snatched so quickly (as was done in this 
case) as to allow no time for resistance it is not robbery. Where there is neither 
actual violence nor intimidation, the act of picking a pocket is not robbery. The 
force used in the stealthy abstraction of property from the pocket of the victim, 
or in the open rifling of the pocket of one unconscious, is not the character of 
violence essential to robbery. 54 C. J. §§ 40 and 43, pp. 1022-1025, where the 
authorities are collated. 

It follows from these views that the court committed no error in directing a 
verdict for appellee. 

Affirmed. 
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MISCELLANEOUS 


E. SLADE LUMBER CO. v. NATIONAL SURETY CO. Civ. 8566. 
District Court of Appeal, First District, Division 1, California. Dec. 28, 1932 
17 Pacific Reporter (2d) 775. 

INSURANCE. 


Insurer may limit agent’s authority regardless of agent’s rank or designation, 
(For other cases, see Insurance, Dec. Dig. § 78.) 
2. INSURANCE. 

Under lumber company’s credit insurance policy providing that, if credit 
book of lumbermen’s agency did not contain customer’s name, another agency's 
credit rating should govern, latter agency’s rating held applicable, where lumber- 
men’s book, although containing customer’s name, gave no credit rating. 

It appeared that only purpose of resorting to credit book used j 
lumber trade and published by certain lumbermen’s mercantile agency was 
to ascertain credit rating of customers of insured company, and hence 
when it was found that, although name of particular customer appeared in 
such book, no rating was given for that customer, in order to include 
such customer in policy resort might properly be had under circumstances 
to credit ratings published by another agency, which was mentioned in 
agreement between insured and insurer’s agent and also in application and 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

4. INSURANCE. 

Generally, insured, accepting and retaining policy, is estopped from asserting 
that policy is not parties’ contract. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

INSURANCE. 

Where insurer’s manager represented that credit insurance policy would in- 
clude customer, who did not appear therein by name but merely by letters repre- 
senting rating, insured accepting and retaining policy held not estopped in refor- 
mation suit to assert that policy included customer. 

Insured not only had assurance of insured’s manager that such cus- 
tomer would be included in policy in question, but examination of policy 
would not have disclosed that this customer was omitted, for reason that 
customer did not appear in policy by name, but only by two letters of 
alphabet, and these letters signified rating, and purported to carry insur- 
ance against such customer to certain amount. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

7. INSURANCE. 

Freight paid by insured on lumber shipped to insolvent customer /eld within 
credit insurance policy. 

Policy in question insured lumber company against loss resulting 
from insolvency of customers to whom lumber was shipped and delivered 
in usual course of business, and evidence showed that company, having 
paid freight charges on lumber shipped to insolvent customer, added those 
charges to its account against such customer. 
(For other cases, see Insurance, Dec. Dig. § 432.) 

i 


Appeal from Superior Court, City and County « 


San Francisco; Edmund P. 
Mogan, Judge. 


Action by the S. E. Slade Lumber Company against the National Surety 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Dinkelspiel & Dinkelspiel, of San Francisco, for appellant. 

Derby, Sharp, Quinby & Tweedt, of San Francisco, for respondent. 

Per Curiam. 

This action was brought by plaintiff to reform a policy of insurance issued 
to it by defendant, covering protection against insolvent debtors so as to include 
therein the account of Mox, Inc., an alleged debtor of plaintiff, and to recover 
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the sum of $7,066.25 as a loss sustained by plaintiff through the alleged insol- 
yency of said Mox, Inc. 

The amended complaint contains three counts. Defendant was granted a non- 
suit upon the first; the second alleges a mistake in said policy known to defend- 
ant at the time of its delivery to plaintiff, and of which it deliberately failed to 
notify plaintiff at the time of its delivery; and the third count alleges defendant 
agreed to issue its policy to cover and include therein the names of customers 
of plaintiff, a list of which was submitted to defendant, including the name of 
Mox, Inc.; that thereupon defendant issued and delivered its policy to plaintiff, 
representing at the time of said delivery that said policy covered and protected 
plaintiff against loss from all accounts contained in the said list and particularly 
the account of Mox, Inc.; that thereafter the said Mox, Inc., became insolvent 
and made an assignment of all its assets to an committee of seven creditors for 
the benefit of all its creditors; that plaintiff has demanded of defendant reim- 
bursement for said loss, hut the defendant refuses to pay same. Plaintiff requests 
that the said policy he reformed to conform to the agreement aforesaid, so as to 
include in said policy among the accounts of customers of plaintiff the account of 
Mox, Inc. 

Defendant answered, denying that the policy contained any mistake known 
to it or any mistake at all, or that defendant was indebted to plaintiff under said 
policy in any amount or sum. 

Judgment was rendered reforming said policy so as to include therein the 
account of Mox, Ine., and awarding plaintiff the sum of $2,235.48. From this 
judgment defendant has appealed. 


Respondent is engaged in the lumber business. Defendant is an insurance 
company issuing, among others, policies of credit insurance protecting the insured 
against losses arising from nonpayment of accounts by the assured’s customers. 
The main office of appellant is located in New York City. It maintains a branch 
office in San Francisco. 

It appears from the testimony of Russell C. Slade, respondent’s vice president 
and general manager of its San Francisco office, that in March, 1927, appellant, 
through Leon C. Voss, its Pacific Coast manager, solicited Slade to take out a 
policy for the benefit of respondent. Slade told Voss that he was wholly un- 
familiar with credit insurance, and Voss thereupon explained to him that by 
virtue of a credit insurance policy the assured would be reimbursed for any loss 
caused by the insolvency of its debtors. He also informed Slade that the policy 
did not contain the names of the assured’s customers, but only the ratings, and 
that in order to secure a policy with respect to them it was first necessary to 
make a list of their names and then ascertain their rating. At the request of 
Voss, Slade prepared a list of names to whom respondent sold lumber, including 
therein the name of Mox, Inc., against whom protection insurance was desired. 
There is a mercantile credit book used in the lumber trade commonly called the 
Red Book, and this book was used by Voss and Slade in ascertaining the credit 
rating of respondent’s customers. This Red Book is a directory or reference book 
of the lumber trades, and also contains ratings of most of the names appearing 
therein, though some half a dozen names appear therein with no rating given 
them. Among these names, with no rating appearing opposite the name, was that 
of Mox, Inc. In other words, the name of Mox, Inc., was listed in said Red 
Book, but there was no rating opposite. said name. Slade testified that he asked 
Voss how these customers, whose names appeared in the Red Book without any 
rating, could be covered by the policy, and that Voss replied that a rider would 
be attached to the policy setting forth their respective ratings as shown by the 
Bradstreet Mercantile Agency, and that thereby the accounts of these customers 
would be included in the policy. 

The policy, under condition two, provides that no loss is covered unless the 
debtor to whom goods are shipped and delivered shall have in the published book 
of the Lumbermen’s Credit Association Mercantile Agency at the date of the 
shipment a capital rating and its accompanying credit rating as tabulated therein. 
This provision of the policy was modified by a rider attached to it, which pro- 
vided as follows: “It is agreed that if at the date of booking the name of a 
debtor does not appear in the latest published books or reports of the Lumber- 
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men’s Credit Association Mercantile Agency, then the Bradstreet Mercantile 
Agency shall govern in place of the Lumbermen’s Credit Association Mercantile 
Agency, as specified in Condition No. 2 and the subjoined “Table of Ratings’ and 
gross amounts shall be substituted for the ‘Table of Ratings’ and gross amounts 
now contained in said Condition No. 2, where the goods are sold, shipped and 
delivered to a similar class of debtors.” Then follows in said table of rating the 
gross amounts of capital and the gross amounts covered by the policy. These 
ratings are indicated by letters of the alphabet. The name of Mox, Inc., is listed 
in Bradstreet under the letters N. B.: these letters indicating that its gross capital 
is placed therein at $150,000 and the gross amount covered at $10,000. 


The trial court reformed the said rider by adding thereto the words “with 
a rating” after the word “appear,” so that the said rider, so reformed, reads as 
follows: “It is agreed that if at the date of booking the name of a debtor does 
not appear with a rating in the latest published books or reports of the Lumber- 
men’s Credit Association Mercantile Agency, then the Bradstreet Mercantile 
Agency shall govern,” etc. 

Slade testified that at the suggestion of Voss he made out and gave to him 
list of respondent’s customers against whom credit insurance was desired, including 
the name of Mox, Inc., and that he was assured by Voss that each of said 
customers would be covered by the policy. Appellant contends that as the policy 
limits the authority of the agent, the aforesaid agreements and representations of 
Voss are not binding upon it. This policy provides that: “No agent is authorized 
to make any alteration in, or addition to, this Policy, or to waive any of its 
terms, conditions or stipulations * * * unless expressed in writing and signed 
by the President or a Vice-President of the Company. * * *” 


[i] That the principal may limit the authority of the agent seems to be well 
settled in this state. Sharman v. Continental Ins. Co., 167 Cal. 117, 138 P. 708, 
52 L. R. A. (N. S.) 670; Fidelity, etc, Co. v. Fresno Flume, etc., Co., 161 Cal. 
466, 119 P. 646, 37 L. R. A. (N. S.) 322; Gridley v. Tilson, 202 Cal. 748, 262 P. 
322. And this limitation applies to all agents, no matter what their rank or 
os may be. Belden v. Union Central Life Ins. Co., 167 Cal. 740, 141 P. 
J/U, 

[2] However, the agreement made by Slade with Voss, that if respondent's 
customers did not appear in said Red Book the rating of Bradstreet would govern, 
was made a part of the policy by attaching to it the Bradstreet or concurrent 
rider signed by appellant’s vice president. Appellant contends that as said rider 
provides that if the name of the customer did not appear in said Red Book, 
then only in that event would the Bradstreet rating apply; but inasmuch as the 
name of Mox, Inc., did appear in said Red Book, that therefore the said rider 
had no application to said customer. It is apparent that the sole object and pur- 
pose of resorting to the Red Book was to ascertain the rating of respondent's 
customers, and that failing to find a rating therein for Mox, Inc., then in order 
that this customer of respondent should be included in the policy, resort was had 
to Bradstreet where such rating existed. Under these circumstances we are of the 
opinion that the mere fact alone, that the name of Mox, Inc., appeared in said 
Red Book, did not operate to exclude it from being covered by the policy as 
evidenced by the Bradstreet rider. 

Furthermore, as indicating the sources that would be relied upon in fixing the 
rating of respondent’s customers, this clause appears in respondent’s application 
for said policy: “We agree that the ratings of the Lumbermen’s Credit Associa- 
tion & Bradstreet Mercantile Agency shall govern exclusively shipments under 
said Policy.” This application was sent to the home office of appellant, and was 
attached to the policy at the time it was issued. 


The policy is dated June 23, 1927, and is for the term of one year beginning 
June 1, 1927, and ending May 31, 1928. As tending to indicate that the policy 
covered Mox, Inc., and was so regarded by appellant, Slade testified that on 
June 30, 1927, he sent to appellant’s San Francisco office a credit memorandum 
which contained a list of his customers covered by the policy under the Brad- 
street rating, and included in this list was Mox, Inc., rated N. B., amount covered 
$10,000, with a clause therein stating that the Red Book governs unless blank, 
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and then Bradstreet rating as above stated to govern. It is admitted by appellant 
that this credit memorandum was received at the San Francisco office. 

Slade also testified that as respondent was not a subscriber to Bradstreet’s 
books Voss agreed to keep it in touch with any changes of the Bradstreet rating; 
that if respondent would write to appellant’s San Francisco office from time to 
time setting forth the names covered by the Bradstreet rider, appellant would 
note the changes thereon and return the letters to respondent; that on July 18, 
1927, and again on September 1, 1927, Slade wrote to appellant, addressed to its 
San Francisco office, requesting to be informed whether or not there had been 
any changes in the Bradstreet rating of the customers covered by the polis, 
naming among said customers Mox, Inc., and that the letters were received back 
with penciled notations on same made by Voss. 

[3] Appellant claims that there is no evidence establishing the insolvency of 
Mox, Inc. This claim is without merit. Not only is the insolvency of Mox, Inc., 
admitted by appellant’s answer, but there is evidence that on or about September 
1, 1927, Mox, Inc., assigned its assets to a committee of seven creditors for the 
benefit of all of its creditors. By the terms of the policy this assignment con- 
stituted insolvency. : 

[4-6] Appellant also contends that by the acceptance and retention of the 
policy by respondent it is estopped from asserting that the policy is not the con- 
tract of the parties. Numerous authorities are cited in support of this contention. 
While as a general proposition, this is a correct statement of the law, yet it has 
frequently been decided that the mere failure to read an instrument with sufficient 
attention to perceive a defect in its contents does not prevent its reformation. 
22 Cal. Jur. 726. And this depends upon the circumstances of each particular case. 
Burt v. Los Angeles Olive Growers’ Ass’n, 175 Cal. 668, 166 P. 993; California 
Packing Corp. v. Larsen, 187 Cal. 610, 203 P. 102; Siem v. Cooper, 79 Cal. App. 
748, 250 P. 1106, 1108. In this last-named case, the court said: “* * * Nor 
is the fact that the defendant failed to read the second instrument sufficient to 
preclude the trial court from granting relief. Such failure is an act to be ex- 
plained, and where the testimony sufficiently explains such failure, it is removed 
from the case just as other acts of failure might be removed.” in the instant 
case respondent not only had the assurance of appellant’s manager, Voss, that 
Mox, Inc., would be included in the policy, but an examination of the policy would 
not have disclosed that this customer was left out of it, for the reason that 
Mox, Inc., did not appear in the policy by name, but by the letters N. B. alone, 
and these letters were in the policy signifying a rating and purporting to carry 
insurance against Mox, Inc., to the extent of $10,000. Under these circumstances, 
no estoppel was created by the acceptance and retention of the policy. 

[7] Appellant makes the claim that the policy does not cover the freight 
charges upon the lumber shipped by respondent to Mox, Inc. The policy insured 
respondent against all loss resulting from the sales of lumber shipped during its 
term and delivered in the usual course of business to individuals, firms, and cor- 
porations. The evidence is undisputed that respondent paid the freight upon the 
lumber that it shipped to Mox, Inc., and added this cost of freight to its account 
against Mox, Inc., for said lumber. Some evidence was received over the objection 
of appellant regarding the custom that prevailed as to the manner of handling 
this freight charge. The invoices that were made out on each shipment of lumber 
contained the amount owing for the lumber and the amount of the freight 
charge segregated. Slade testified that the reason for this segregation was that a 
discount of 2 per cent. was allowed on the price of the lumber if paid within 
sixty days; but there was no discount on the freight. This contention is without 
merit. 

We are of the opinion that there existed no real necessity for the reformation 
of this policy in order to enable respondent to recover the loss sustained by it 
through the insolvency of Mox, Inc., for the reason that the policy, with the 
Bradstreet rider, carries the implication that as Mox, Inc., was not rated in the 
Red Book its rating, as evidenced by the Bradstreet rider, was covered and in- 
cluded in said policy. 

The judgment is affirmed. 





The Insurance Law Journal, Vol. 80 ‘Apr., 1933 


FOSTER v. MORRISON. No. 14246. 
Court of Appeal of Louisiana. Orleans. Jan. 3, 1933. 
145 Southern Reporter 13. 
1. INSURANCE. 


Application for insurance is offer, which does not become contract until ac- 
cepted by insurance company through one authorized to do so, though accompanied 
by premium note (Rev. Civ. Code, art. 1800). 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

3. INSURANCE. 

Where insured attempted to cancel application before policy was issued, 
there was no insurance contract, and hence no consideration for premium note 
sued on by soliciting agent (Rev. Civ. Code, art. 1800). 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

Appeal from City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Horace F. Foster against George Morrison. Judgment for defendant, 
and plaintiff appeals. 

Affirmed. 

J. G. Dempsey, Jr., of New Orleans, for appellant. 

Hugh Morrison, of New Orleans, for appellee. 


LEON IRWIN & CO,, Inc. vy. BOARD OF COM’RS OF PORT 
OF NEW ORLEANS. No. 31937. 
Supreme Court of Louisiana. Nov. 28, 1932. 
Rehearing Denied Jan. 3, 1933. 
145 Southern Reporter 123. 
1, INSURANCE. 

Contract construed to mean that, on insured’s acceptance of insurance agent's 
bid, agent was to furnish, and insured accept, necessary policies, and not that 
acceptance of bid constituted continuing contract of employment as agent to fur- 
nish all insurance needed by insured for three years. 

Contract which was set forth in the bid submitted by the insurance 
agent and accepted- by the insured, provided that the agent proposed “to 
furnish the necessary policies in incorporated insurance companies, said 
policies to insure * * * the Board of Commissioners of the Port of New 
Orleans, against loss or damage by fire * * * to wharves * * * for a per- 
iod of three years.” 

(For other cases, see Insurance, Dec. Dig. § 102.) 

2. INSURANCE. 

If agent is employed only to procure policy, his agency is not continuing and 
ceases on delivery of policy to insured. 

(For other cases, see Insurance, Dec. Dig. § 102.) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judg:. 

Suit by Leon Irwin & Co., Inc., against the Board of Commissioners of the 
Port of New Orleans. From a judgment in favor of plaintiff, defendant appeais. 

Reversed, with directions. 

Harold A. Moise, of New Orleans, for appellant. 

Lemle, Moreno & Lemle, of New Orleans, for appellee. 


DWIGHT R. WOODFORD CO., Inc. v. JOHNSON. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 5, 1933. 


183 Northwestern Reporter 710. 
\. INSURANCE. , 

In action by successor of deceased insurance agent through whom insured 
took special accumulative accident policy, against insured for premiums paid by 
successor, whether custom was for agent to take charge of renewals of such pol- 
icies, and whether insured expected successor to do so, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

2. INSURANCE. , 

Principle that insured had no right to select agency to look after payments ot 
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accumulative accident insurance premiums held inapplicable where personality of 
agency performing such service was matter of indifference. 
~ (For other cases, see Insurance, Dec. Dig. § 96.) 

Exceptions from Superior Court, Suffolk County; Marcus Morton, Judge. 

Action by the Dwight R. Woodford Company, Inc., against Robert K. John- 
son. To review the judgment overruling defendant’s motion for a directed ver- 
dict and granting plaintiff's motion for a directed verdict, defendant brings ex- 
ceptions. s 

Exceptions sustained. 

Edward J. Flynn, Augustus L. Baker, and Stephen P. Weston, all of Boston, 
for defendant. 

Pierce, J. 


This is an action of contract upon an account annexed for insurance pre- 
miums, alleged by the plaintiff to have been paid on behalf of the defendant. The 
answer is a general denial, payment, and the further answer that the defendant 
“never entered into a contract with the Plaintiff for any insurance; that if he en- 
tered into any contract for insurance, as alleged, it was with one Richard Buntin 
for a definite period of time which elapsed prior to the dates charged in the dec- 
laration.” At the close of all the evidence the defendant moved in writing that 
a verdict be directed in his favor; that motion was denied and the defendant duly 
excepted. The plaintiff also moved in writing that a verdict be directed in its fa- 
yor in the sum of $71—the amount of the account annexed ($61) and interest 
($10). The judge allowed the plaintiff's motion and directed a verdict for the 
plaintiff in the sum of $71. The defendant duly excepted to the allowance, the 
ruling and order. 


The material facts which the jury might reasonably find are as follows: On 
March 8, 1924, a special accumulative accident insurance policy was issued to the 
defendant by the Travelers Insurance Company, through the agency of one Rich- 
ard W. Buntin. The policy ran for a term ending September 8, 1924, and a “Ri- 
der” contained the following provision: “For the term of Six months beginning 
on that date [September 8, 1924] the premium for the renewal of this Policy and 
Rider shall be $15.25.” Buntin died in 1924, and one Dwight R. Woodford took 
over his insurance business, including the policy on account of the defendant. 


Evidence for the plaintiff was to the effect that the “renewal” premium due 
September 8, 1924, came in on November 9, 1924, after Buntin’s death, and was 
collected by the plaintiff as agent for Buntin and credited to his account; that the 
premiums due March 8, 1925, and September 8, 1925, were paid to Woodford; 
that the premium due March, 8, 1926, was paid to Woodford; that the 
premium due September 8, 1926, was not paid: that sometime after Sep- 
tember 8, 1926, the plaintiff corporation was formed, and, under the name of 
Dwight R. Woodford Co., Inc., took over the personal insurance .business of 
Dwight R. Woodford; that the policy was renewed again in 1927, and the pre- 
miums due March 8, 1927, and September 8, 1927, were not paid; and that the 
policy was again renewed in March, 1928, and the premium due March 8, 1928, 
was not paid. It was in evidence, and not denied by any testimony for the de- 
fendant, that the plaintiff sent the defendant a letter dated December 7, 1926, the 
material part of which reads as follows: “Enclosed please find a statement of 
your account in the amount of $15.25. This account is long overdue, and would 
appreciate prompt settlement.” It was in evidence that Woodford, the then 
president and treasurer of the plaintiff corporation, sent a letter addressed to the 
defendant on August 11, 1928. Neither the letter nor a copy of it was offered in 
evidence, and there was no secondary evidence of its contents. There was evi- 
dence that warranted a jury finding that the defendant. replied to the letter of 
Woodford by a letter without date. The genuineness of this letter was not con- 
tested. It was addressed to the plaintiff and reads as follows: “Regarding acci- 
dent policy in the Travelers taken through your company. This policy was taken 
through the late Richard Buntin and the understanding with him at that time, was 
that the policy would be only for one year, and I believe the policy was paid for 
that period of time. I know in insurance circles and business it is the custom to 
take the renewal of a policy for granted. I would gladly pay you if I could but 
sickness and death has taken all my money.” There was evidence for the plaintiff 





948 The Insurance Law Journal, Vol. 80 [Apr., 1933 


that on November 26, 1928, the president of the company, in the name of the com- 
pany, wrote a letter to the defendant which could have been found on the eyj- 
dence to have been received by him, wherein it is stated: “We have continually 
kept this policy in force for you ever since that time [that is the death of Buntin], 
You have paid the premiums as they have fallen due from time to time up until 
the premium that was due September 8th, 1926 which was billed to you under 
date of August 23rd. I do not have any record that that premium has ever been 
paid. We have no advices from you to the effect that you did not wish your policy 
renewed. * * * The total amount of indebtedness that we have advanced to the 
company [the Travelers Insurance Company] now amounts to $61.00 and the only 
indication that we have had from you in reference to the matter was a letter that 
you wrote answering our letter of August 11th.” There was evidence for the 
plaintiff that Woodford had a talk with the defendant in reference to this account 
in the spring of 1929, at the Parker House, in Boston, and “told Johnson that he 
came in regard to his account and that he wanted to get the matter cleaned off the 
hooks; that Johnson stated that he knew the policy had been continued in force; 
that he knew that it was the custom of the insurance companies to do that; that 
he had never advised them prior to August 11, 1928, that he did not wish his in- 
surance, and that if it was not because of the fact of sickness and death that had 
taken all money, and he was very heavily in debt, he would be glad to pay the 
premium; that Johnson couldn’t tell the witness anything definite as to when he 
could; that he wouldn’t make a definite statement when he would make any pay 
ment on the account.” 


[1] There was evidence for the plaintiff that Buntin was agent for the insur- 
ance company when the policy was written; that Woodford was agent for the in- 
surance company when he took over Buntin’s business through an assignment 
from the executrix of Buntin’s estate; that the assignment “purported to assign 
all the clientele of Mr. Buntin to * * * [him] for the purpose of continuing their 
insurance in force”; that Woodford after Buntin’s death did business under the 
name of Dwight R. Woodford & Company; that when Woodford’s agency ex- 
pired he turned over to the corporation which then had been formed under the 
name of Dwight R. Woodford Co., Inc. the right to renew the policy of Johnson; 
and that the corporation took over his (Woodford’s) personal insurance business. 
The plaintiff put in evidence two renewal receipts issued by the Travelers Insur- 
ance Company which, it could be found, represented the first and last premiums 
claimed in this action, and a third premium receipt and renewal certificate, shown 
as the third item in the account annexed. The evidence warranted a finding that 
the plaintiff had possessed a receipt and renewal certificate covering the second 
item in the account, but that such receipt had been mislaid or lost; also, that the 
renewal receipts were never sent to the insured until the plaintiff had received 
the premium payment, and that the only evidence of renewal is the premium re- 
ceipt and renewal certificate, a copy of which is shown in the record. There was 
no letter introduced in evidence, proved by copy or otherwise, notifying the de- 
fendant that the plaintiff held renewal certificates subject to delivery to the de- 
fendant on payment of premiums; nor any corporation book in court from which 
it could be determined when, if ever, the premiums called for by the policy were 
paid by the plaintiff. It was admitted at the trial that Woodford was authorized 
to act as agent for the Travelers Insurance Company from July 1, 1926, to June 
30, 1927, a period which covers items one and two of the account annexed. 


The first contention of the defendant in support of his motion for a directed 
verdict is based upon the established rule of law that an agent of a known prin- 
cipal cannot sue in his own name upon the breach of a contract made by such 
agent in behalf of his principal, citing Borrowscale v. Bosworth, 99 Mass. 378. 
See Buffington v. McNally, 192 Mass. 198, 202, 78 N. E. 309. The short answer 
to this argument is that the plaintiff seeks to recover in this action, not upon 4 
debt due or to become due to its principal, but in its own right upon a promise of 
the defendant, express or implied, to reimburse the plaintiff for money paid at 
the request of the defendant. To this possible statement of the plaintiff’s position 
(it has made no oral argument nor filed any brief) the defendant answers that 
he made no express request that Buntin should obtain a new policy or a renewal 
of the old policy upon its expiration. He contends that, if he did have an agree- 
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ment with Buntin for the renewal of the policy, which contemplated the possible 
payment by Buntin, in behalf of the defendant, of the renewal premiums as they 
became due, the agency of Buntin to make such payments was terminated with his 
death; that the authority of Buntin could not be exercised by the administratrix 
or executrix of his estate; and that consequently Woodford acquired no right 
through the administratrix or executrix of Buntin’s estate to act for the defend- 
ant or to charge him for the premiums paid on his behalf. Assuming the custom 
of insurance agents was to care for the renewals of insurance policies of the kind 
issued to the defendant, and that such custom was known and assented to by the 
defendant (see defendant’s undated letter above copied in part and giving regard 
to the conversation alleged to have been had between Woodford and the defend- 
ant at the Parker House in the spring of 1929) the defendant says that Wood- 
ford could not assign the right to the corporation. 

[2] It is manifest that the defendant had the right to select and determine 
what agency should care for his policy and look after the renewal payments of 
premiums as they should become payable; Boston Ice Co. v. Potter, 123 Mass. 28, 
25 Am. Rep. 9, but the principle of that case is not applicable where the personality 
of a person delivering goods or otherwise rendering service to a person is a mat- 
ter of indifference. Lunn & Sweet Co. v. Wolfman, 256 Mass. 436, 442, 152 N. E. 
893, and cases cited. 

Enough has been said to disclose that a real question of fact was before the 
jury on the issue whether there was a custom in insurance circles for the agent 
to take charge of the renewal of insurance policies of the kind issued to the de- 
fendant, and as to whether the defendant expected Buntin, and the agency which 
took over the defendant’s policy after Buntin’s death, to attend to that matter. 
The motion for a directed verdict for the defendant was denied rightly. 

The allowance of the motion for a directed verdict for the plaintiff was error, 
for the following among other possible reasons disclosed by the record: (1) The 
credibility of the principal witness for the plaintiff was a question for the jury; 
and (2) there being no records of the plaintiff and none of the insurance com- 
pany to show by whom and when the payments were made, it was for the jury to 
determine those facts. The possession of the certificates of renewal was evidence 
that the holder of them had paid the renewal premiums in behalf of the defendant, 
but their possession was equally consistent with their deposit by the insurance 
company with the plaintiff, not to be delivered to the defendant until the plaintiff 
as agent for the insurance company was paid. This issue was for the jury. There 
was a further issue for the jury in connection with the letter alleged by the plain- 
tiff to have been delivered by the defendant to it in reply to an alleged letter of 
the plaintiff dated August 11, 1928. The delivery of this letter, which is not dated, 
was of great importance to the plaintiff and the defendant; its date and the time 
of its delivery were issues for the jury. The alleged interview at the Parker 
House in the spring of 1929 also presented an issue of fact as to whether there 
was such an interview and, if so, as to how much of the alleged conversation was 
believable. Both the letter and the conversation were important in the determin- 
ation of the issue whether the payments alleged to have been made by the plaintiff 
were made upon an implied request of the defendant to make them in his behalf. 

Exceptions sustained. : 


KING, Insurance Commissioner, v. AZTNA INS. CO. et al. No. 13522. 
Supreme Court of South Carolina. Nov. 23, 1932. 
167 Souutheastern Reporter 12. 
5. INSURANCE. 

Proceedings for construction of statute taxing foreign fire insurance com- 
panies and for injunctive relief against companies in event of noncompliance with 
law held within equity jurisdiction on ground of inadequacy of legal remedy 
(Code 1932, § 7949). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

7. INSURANCE. 


Statutory provision for review of decision of insurance commissioner by cer- 
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tiorari or mandamus /ield not exclusive and not violative of due process clause as 

denying appeal to federal courts (Code 1932, § 7946; Const. U. S. Amend. 14, § 4). 
(For other cases, see Insurance, Dec. Dig. § 4.) 

8. INSURANCE. 


Statute imposing license fee on foreign fire insurance companies based on 
percentage of “total premiums” collected in state held not to permit deduction for 
premiums returned to policyholders (Code 1932, § 7949). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

9. INSURANCE. | : f ; 

Statute imposing license tax on foreign fire insurance companies, based on 
percentage of “total premiums” collected in state, held not to authorize deduction 
from total premiums on account of reinsurance (Code 1932, § 7949). 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Original proceeding by Sam B. King, as State Insurance Commissioner, 
against the Aitna Insurance Company and others. Judgment for petitioner in ac- 
cordance with opinion. 

John M. Daniel, Atty. Gen., and Cordie Page and J. Ivey Humphrey, Asst, 
Attys. Gen., for petitioner. 

Tobias & Turner, of Columbia, for respondents. 

BuEAsE, C. J. 

The verified petition of the petitioner, Sam B. King, as insurance commis- 
sioner of the state, in this cause, filed in the original jurisdiction of this court, 
presented to Mr. Justice Stabler, shows the following essential matters: 

The petitioner is charged with the duty of collecting licenses and taxes, 
authorized and required under the laws of the state from fire insurance companies 
transacting business in the state, and it is his duty, for just cause, to cancel and 
revoke licenses of such companies upon their failure to comply with the laws. 
The three respondents are fire insurance companies, incorporated under the laws 
of some state or states other than this state, and they are engaged in transacting 
the business of fire insurance in this state by virtue of licenses issued to them by 
the insurance commissioner. The total or gross premiums received by the respond- 
ents from their business in this state amount to many thousands of dollars an- 
nually, and it is upon such premiums that the respondents are required to pay to 
the state, for the privilege of carrying on their business in the state, certain taxes 
or license fees. Under the provisions of section 7949, volume 3 of the Code of 
1932 (Act of the General Assembly of 1931, 37 Stat. at Large, p. 390), the 
respondents are required to pay, in addition to certain license fees already re- 
quired of them under the law, “a graduated license fee in an amount equal to one 
(1%) per cent. of the total or gross premiums collected without making any 
deductions for returned premiums and premium on reinsurance;” and the insurance 
commissioner has demanded payment of the license fees required by the mentioned 
statute. The respondents contend that they are required, under section 7949 oi 
the Code, to pay the additional license fee of 1 per cent. only “upon the net 
premiums received from their insurance and retained by them as part of their 
assets; that they are not required to pay said tax on ‘returned premiums’ or 
upon premiums for reinsurance.” The commissioner notified the respondents that 
they must pay the license fees provided for under the act upon the total or gross 
premiums, without making the deductions contended for by respondents, and 
that, if such payment was not made, the licenses of the respondents to carry 
on their business of fire insurance in this state would be canceled and revoked. 
Upon the receipt of that notice, the respondents institutde a suit in the United 
States District Court for the Eastern District of South Carolina against the insur- 
ance commissioner, for the purposes of having the statute construed and restrain- 


ing the commissioner from enforcing it, pending the hearing for an interlocutory 
injunction, which suit is now pending in that court. 


The petition further alleged that the action here was brought by the commis- 
sioner for these purposes: To secure a construction of the statute and to enforce 
its provisions; to require the respondents to show by what authority they con- 
tinue to transact their business of fire insurance in this state without complying 
with the terms of the statute; to require the respondents to show why their 
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licenses to do business in the state should not be canceled for their failure and 
refusal to pay the required license fees; and to enjoin the respondents from 
carrying on their business of fire insurance in this state, except by paying the 
additional license fees on their total premiums demanded by the commissioner. 

In response to the petition, Mr. Justice Stabler, by his order, required the 
respondents to show cause in this court why the acts referred to in the petition 
should not be construed and enforced, and why they should not be enjoined and 
restrained from carrying on their business of fire insurance in this state, except 
by compliance with the acts and the rules and orders of the insurance commis- 
sioner issued thereunder, and why the relief prayed for in the petition should not 
be granted. In accordance with the provisions of section 266 of the Judicial Code 
of the United States, as amended (section 380, title 28, USCA), providing for 
a stay of proceedings in the federal court, pending the final determination of a 
suit in the state courts, involving the validity and construction of a state statute, 
Mr. Justice Stabler, in his order, restrained the insurance commissioner, and all 
other persons, “from in any wise enforcing any of the Acts” mentioned in the 
petition, “or any of the Rules and Orders of” the insurance commissioner there- 
under. 

Pursuant to the order of Mr. Justice Stabler, the respondents filed in this 
court their sworn return, which, while interesting and informative as to the 
manner of conducting the business of fire insurance companies, is, in many re- 
spects, argumentative. A careful study of the return shows that the essential! 
facts of the petition are admitted, and that there are but three legal positions set 
forth for our determination. Those positions are as follows: 

(1) The only method by which an order, ruling, or decision of the insurance 
commissioner can be reviewed, under the statutes of this state, is found in sec- 
tion 7946, volume 3, Code of 1932, which gives the right of review “by certiorari 
or mandamus proceedings before any circuit judge or justice of the Supreme 
Court,” which, it is said, “denies to these respondents the right to appeal to the 
United States Courts, and is, therefore, a denial of due process of law, and 
in contravention of section 1, Amend. 14, of the Constitution of the United States 
of America.” 

(2) The statute (section 7949, volume 3, of the Code) permits fire insurance 
companies to deduct from the total premiums collected “return premiums.” 

(3) Premiums collected from reinsurance are transactions originating and 
concluded wholly without this state, and are not subject to be taxed under the 
statute. 

The respondents ask this court to issue its order requiring and directing the 
commissioner to receive and collect the tax imposed by the Act of 1931 (section 
7949 of the Code) in accordance with their contention; that they be allowed to 
continue the transaction of their business in this state without hindrance or 
molestation; and that the injunction issued by Mr. Justice Stabler, temporarily 
restraining the commissioner from putting into effect his intended revocation of 
the licenses of the respondents, be made permanent and final. 

Later, the respondents interposed a demurrer to the petition on the following 
grounds: 

First. That this court is without jurisdiction of the cause, or of the respond- 
ents, for four reasons: (a) That it does not appear in the petition that the action 
could not have been brought in the court of common pleas, in the first instance, 
without material injury to the rights of the parties; (b) that the petition does 
not show that the public interests are involved, or that there exists special 
grounds of emergency or other good reasons for the exercise of the original 
jurisdiction of this court; (c) that the order herein having been made by one of 
the justices of this court, at chambers, during vacation, and not by the court 
itself, the order should have been made returnable before that justice and not 
before the court, since this court has only appellate jurisdiction in such status; 
(d) that the petition shows that the real and sole purpose of the action is to oust 
the United States District Court of jurisdiction to hear and determine the suit, 
instituted in that court by the respondents, and to enable the petitioner to obtain 
a stay of proceedings in that court until an adjudication can be had in this court 
on the same issues. 
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Second. That the petition does not state facts sufficient to constitute a cause 
of action, because: (a) It does not appear from the petition that the petitioner 
has suffered, or is about to suffer, any grave or irreparable’ injury or damage; 
(b) there is no allegation that the petitioner does not have a full, adequate, and 
complete remedy at law; (c) it appears that the petitioner does have a full 
adequate, and complete remedy at law, under the provisions of the acts sought to 
be construed, namely, a revocation of the licenses of the respondents, and the 
power to enforce such remedy without recourse to the courts; (d) it does not 
appear from the petition that any power or authority has been conferred upon any 
of the courts of this state, by statutory enactment, or otherwise, to “construe” 
statuie upon the request ot any branch or department or official of the state 
government; and no facts are stated in the petition from which jurisdiction may 
be inferred. : 

Third. There is no equity in the petition. 

Fourth. No court of the state has any jurisdiction or power to “suspend” the 
operation of a statute upon the request of any branch, department, or official of 
the state, or to restrain the enforcement thereof, except when the statute is 
alleged to be unconstitutional and invalid, and only then upon a suit by one who 
alleges its unconstiuionality or invalidity, and an actual, or threatened, inya- 
sion of the rights of the party bringing the action. 

Fifth. That no court in this state has jurisdiction to compel the payment, or 
to enforce the collection, of a license tax by an injunction or other equitable 
proceeding. 

The orderly manner of disposing of the many questions involved herein re- 
quires consideration first of the demurrer, which course we pursue. 

Subdivisions (a), (b), and (c), of the first ground, challenge the jurisdiction 
of this court. These invoive, as the respondents say, a construction of the pro- 
visions of secticns 4 and 15 of article 5 of the Constitution, section 26 of the 
Code of Civil Procedure of 1932, and rule 20 of this Court. 

Section 4 of article 5 of the Constitution fixes the jurisdiction of this court. 
Power “to issue writs or orders of injunction, mandamus, quo warranto, pro- 
hibition, certiorari, habeas corpus and other original and remedial writs” is given. 
Without discussing, we call attention to the provisions of section 4 of article 4 
of the Constitution of 1868, wherein the jurisdiction of the Supreme Court was 
fixed by the Constitution adopted in that year. The provisions made as to the 
issuance of writs therein were much more limited than the provisions of the 
Constitution of 1895, for in the former such writs were to be issued only “to 
give it [the Supreme Court] a general supervisory control over all other Courts 


in the State.” In the present Constitution, the power to issue the named writs 
extends much farther. 























































































































In section 15 of article 5 of our Constitution, the jurisdiction of the courts 
of common pleas is fixed. Those courts are given jurisdiction in all civil cases, 
with the right “to issue writs or orders of injunction, mandamus, habeas corpus, 
and such other writs as may be necessary to carry their powers into full effect.” 

Under the provisions of section 26 of the Code of Civil Procedure, each of 
the justices of this court is authorized, at chambers, to “issue writs of habeas 
corpus, mandamus, quo warranto, certiorari, prohibition and interlocutory writs 
or orders of injunction as when in open Court.” The powers here given corres- 


pond with the powers given to the justices of this court by section 25 of article 
5 of the Constitution, not cited by the respondents. 


We think respondents’ counsel are correct in their view that, under the con- 
stitutional provisions now of force, a complainant in any action in which relief 
by way of injunction or other original and remedial writ is sought has, in a 
manner, “his choice of forum,” and likewise they are correct in the assumption 
that rule 20 was adopted for the purpose of this court protecting itself in the 
orderly manner of conducting the business of this court “from the tremendous 
burden of hearing originally an avalanche of cases.” 

_ Rule 20, in effect, provides that this court, and the individual justices thereof, 
will not entertain motions for the issuance of writs, in the original jurisdiction, 
when such motions can be made in the circuit courts without material prejudice 
to the rights of the parties; and this court, and the justices thereof, will only 
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exercise the right to issue such writs, in the original jurisdiction, when it is 
shown that the public interests are involved, or that special grounds of emergency 
or other geod reasons exist therefor, the facts showing the reasons to be stated 
in the moving papers, which are to be verified. 

[1] As we understand subdivision (c) of the first ground of demurrer, the 
position is taken that Mr. Justice Stabler did not have the authority to require 
the respondents to make return to the writ issued by him to the whole court; 
but that he should have made it returnable before himself alone, and, upon a 
determination by him of the issues, either party would have been entitled to 
appeal from his decision. With the stated position we are absolutely unable to 
agree. A careful reading of all the provisions of the Constitution relating to the 
Supreme Courts, its jurisdiction, power, and authority, and those provisions and 
the provisions of section 26 of the Code of Civil Procedure as to the jurisdiction, 
power, and authority of the individual justices of the court, is convincing that 
any justice of this court has the authority to issue the writs provided for in the 
Constitution, making them returnable to the court. 

But, if by chance we are in error as to our construction of the constitutional 
and statutory provisions, to which attention has been directed, particularly looking 
to those to which respondents have invited our examination, there can still be no 
doubt as to the correctness of our conclusion under the provisions of section 28 
and 905 of the Code of Civil Procedure, which it seems escaped the attention of 
counsel. In section 905, first enacted in 1870, authority was given to the justices 
of the Supreme Court to “make such rules for the orderly conduct of business in 
said court as they may deem proper, not inconsistent with this Code of Pro- 
cedure.” In subsection 4 of section 28, passed in 1923, the General Assembly said 
the Supreme Court “shall have full power and authority to establish and pro- 
mulgate such rules and regulations as may be necessary to carry into effect the 
provisions of this section and to facilitate the work of the Supreme Court.” 


The power to adopt rule 20 was especially authorized by the last-mentioned 
sections. Section 3 of that rule, which it seems probable counsel overlooked, 
specifically states that “applications for writs or orders in the original jurisdiction 
will be heard on the opening of the Court each day, or may be heard by any 
Justice of the Court at any time. * * *” (Italics added.) 


It certainly cannot be said with any degree of force that the provision, per- 
mitting an application for a writ in the original jurisdiction to be made to a 
single justice of the court, is in conflict in any way with the Code provisions. 
On the contrary, it helps “to facilitate the work of the Supreme Court,” and aids 
in the orderly conduct of business in said Court.” 


“We have not been pointed to anything in our Constitution which forbade the 
General Assembly from enacting the provisions of subsection 4 of section 28, or 
the provisions of section 905 of the Code. The spirit of those sections mani- 
festly is consistent with the constitutional provisions establishing this court, which, 
ot course, had in mind the declaration made by the people in our organic law 
that “every person shall have speedy remedy” in the Courts “for wrong sus- 
tained.” Constitution, Art. 1, § 15. 

The power given to a justice to issue a writ or order in the court’s originai 
jurisdiction carries with it, necessarily, the right to make that writ returnable to 
the court as a whole. Under the rule, authority is given to the justice to act for 
the court, subject, of course, to the provision that the whole court may decide 
later as to taking jurisdiction of the cause. We may say, since the question under 
consideration has been raised, that the procedure followed by Mr. Justice Stabler 
is one which has been pursued and approved in this court for many, many years, 
without any objection so far as we are now informed. The rule of the court 
authorizing a single justice to act for the court is not only for the convenience 
of the members of the bar and the members of the court, but it aids materially 
in the prompt administration of justice. Under our statutes, this court is in regu- 
lar session only nine times a year. Much of the time the court is not in open 
session, and, accordingly, writs in the original jurisdiction could not be obtained 
from the whole court when it is proper for them to be issued. As a matter of 
fact, few writs are issued by the court when in session; by far the greater num- 
ber of them being issued by justices when the court is not in session. 
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[2, 3] Whether or not a petition for a writ in the original jurisdiction of 
this court meets the requirements of rule 20 is for the determination, in the first 
instance, of the justice to whom the petition is presented. The court, when ;t 
reviews the matter, or when it is called to our attention in the proper manner, 
may finally conclude as to the merits of the showing made for the exercise oj 
our original jurisdiction. We regard as having been properly raised, in this cause, 
the question as to whether or not the petition here comes within. the rule. We 
think it does. The construction, with a view to its enforcement, of an important 
statute, one relating not only to the right of insurance companies to do business 
in this state, but one raising revenue, is involved. In all likelihood, many other 
insurance companies, as well as the respondents, are interested in an early deter- 
mination of the questions presented. An official of the state is seeking to discharge 
properly the duties required of him under the laws, and to protect what he con- 
ceives to be the interests of the people of the commonwealth. The respondents 
sought not in the courts of this state, but in the federal court, as they had every 
right to do, a construction of the involved statute, and the relief they felt them- 
selves enitled to have. The federal court, following its usual procedure, one 
calculated to aid in the orderly administration of justice, and to prevent a con- 
flict between those courts and the courts of this state, awaited a decision of the 
cause in that court, pending a construction of the statute by the courts of this 
state, for the reason that the Federal courts look first for guidance in the con 
struction of a state law to the highest court of the state. Comity between the 
courts required this court, and the justice thereof to whom the petition here was 
presented, to do all reasonable things to hasten a decision by this court of the 
material questions relating to a construction of our legislative enactment. The 
stay granted by the federal court could be vacated upon proper proof that the 
suit in the state courts was not being prosecuted with diligence and good iaith, 
as will be seen by reference to the provisions of the Judicial Code of the United 
States hereinbefore cited. While the petition here did not say, in so many words, 
that “the public interests are involved,” or that “special grounds of emergency 
or other good reasons existed” for the exercise of the original jurisdiction of 
this court, still the facts stated in the petition were such as to show clearly, we 
think, that the public interests are involved, and that there are special grotnds of 
emergency for this court to take jurisdiction originally of the cause. 


As indicated before, however, one of the purposes of rule 20 of this court is 
to prevent “an avalanche of cases,” which should be instituted in the circuit court, 
from being brought in the original jurisdiction of this court, and we may say 
for the benefit of the members of the bar that the court intends to exert its en- 
deavors to faithfully follow that rule. Lately, the court has granted many writs 
in the original jurisdiction, which, under the rule, should not have been granted, 
* and the effect has been to delay the hearing of appeals which ought to have been 

heard, and this bad practice should not, and will not, be encouraged. 


[4] As to subdivision (d), of the first ground of the demurrer, we regard the 
provisions of the Judicial Code of the United States, above referred to, as being 
entirely sufficient to answer the contention made. The action here brought is 
sanctioned by that section, in which there is contained a provision to the effect 
that, if a suit is brought to enforce the provisions of a questioned statute, in a 
state court having jurisdiction, and in that suit a stay of proceedings under the 
statute is granted, pending the determination of the suit by the state court, then 
all proceedings in any court of the United States to restrain the execution of the 
statute shall be stayed, pending the final determination of the suit in the state 
courts. 

[5, 6] All the other grounds of demurrer, without the necessity of a restate- 
ment of them, may be considered and disposed of together. As before stated, the 
bringing of this action is approved by the federal Judicial Code. While one of 
the purposes of the action is to obtain from this court a construction of the stat- 
ute involved, that is by no means the only purpose. One of the main objects is 
to forbid, by way of the injunctive power of this court, the doing of business in 
this state by the respondents, if they fail to comply with the laws of this state. 
It is true that, under the provisions of the last sentence of section 7948 of the 
Code, the Attorney General might have brought a suit in the name of the state tu 
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collect the license fees alleged to be due by the respondents, and the insurance 
commissioner might have proceeded to revoke the licenses granted the respondents 
to do business in the state, both of which methods have been suggested by the 
respondents as showing that the petitioner has a full, adequate, and complete 
remedy at law. But we cannot agree with the respondents that either of the sug- 
sested remedies would be full, adequate, and complete. Pending the suit for 
collection of the fees, the respondents might still continue to do business in viola- 
tion of our laws. Several suits might be necessary, as collections of premiums 
might continue during the pendency of the suits brought. A proceeding against 
the respondents by the commissioner to revoke their licenses could, and perhaps 
would, be restrained, and in fact the respondents have already sought to prevent 
such action on the part of the commissioner by injunctive process. The court 
does have power to suspend the enforcement of a.statute in a cause properly 
brought before the court, when there is doubt as to the constitutionality of the 
statute or the proper construction as to its language and terms. The federal Ju- 
dicial Code, mentioned before, recognizes the power of a state court to suspend 
the enforcement of a statute properly attacked. The enforcement of the statute 
had to be suspended under those Code provisions. The petition shows on its face 
that the petitioner did not have a full, adequate, and complete remedy at law. 
In addition, the respondents themselves in this court have asked for an injunction 
against the enforcement of the statute by the insurance commissioner, as he con- 
strues its meaning. 

From what has been said, it follows that all the grounds of the demurrer 
must be, and are, overruled. 

[7| \We now go back to the issues made by the return of the respondents. We 
take up first the question they raise as to certain provisions of section 7946, vol- 
ume 3, of the Code, being in violation of “the due process clause” of the Consti- 
tution of the United States (section 1, Amend. 14). Respondents assert, under 
the statutory provisions, the only method by which an order, ruling, or decision 

f the insurance commissioner can be reviewed is by way of certiorari or man- 
damus proceedings, before a circuit judge or justice of this court, and that the 
enactment denies to them the right to appeal to the United States courts. We 
have already held herein, in effect, that the method prescribed for review in sec- 
tion 7946 is not exclusive, for, in this very case, this court is undertaking to re- 
view the orders, rules, and decisions of the commissioner concerning a construc- 
tion of the statutes under consideration. The statute itself does not say that the 
manner for review therein provided is exclusive. It gives an equal right to any 

all persons, firms, and corporations, in any way affected by an order, ruling, 
wr decision of the commissioner, to have a review before a circuit judge or jus- 
tice of the Supreme Court. .The purpose of this was to expedite a review in a 
court of justice of any actions of the commissioner. In many instances, not nec- 
essary now to be cited, this court has reviewed actions of the insurance commis- 

sioner. We find nothing in the statute which says, either by direction or by im- 
plication, that an appeal to the federal courts, when proper to be taken, shall not 
be allowed. Any party interested in an adverse decision of a circuit judge, or 
justice of this court, has the right to appeal from such decision to this court, and, 
if a federal question is in any way involved, such party may, by proper procedure, 
have the decision of this court reviewed by the Supreme Court of the United 
States. Therefore there is, and can be, no denial of any right the respondents 
have, at the proper time, to appeal to the courts of the United States, if they de- 
sire to do so. In addition, we may say it does not appear to us that the question 
here presented has any bearing in this cause, for we do not see how the respond- 
ents are in any way now affected by the provision of the Code about which they 
complain. So far as the record here shows, no effort has been made to obtain a 
review of the orders and rulings of the commissioner, as to the payment of the 
license fees provided in the statute here involved, by any circuit judge or only one 
justice of this court. The respondents sought a review in the federal courts; the 
commissioner, with the sanction of the federal court, seeks a review in this court. 

[8] Finally we proceed to the consideration of a construction of the provisions 


of section 7949 of the Code. We quote the pertinent portions, so far as it is now 
necessary : 
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“The insurance commissioner of South Carolina is hereby authorized and di- 
rected to require all insurance companies doing business in this State * * * to pay, 
in addition to the annual license fee now provided by law, a graduated license fee 
in an amount equal to one (1%) per cent. on the total premiums collected in this 
State. * * * 

“The one (1%) per cent. fee as provided for in the preceding paragraph shall 
be paid into the State Treasury for State purposes, and the insurance commis- 
sioner of South Carolina is hereby required to collect said fee as other fees are 
collected and pay over to the State Treasurer. 

“This section shall not be construed to in any way affect or reduce the annual 
license fees provided to be paid under existing laws, but is intended to provide 
for the payment of an additional fee and the proceeds to be derived from the 
collection thereof shall be used for State purposes.” 


Does the law permit credits and deductions for “return premiums” on the 
part of fire insurance companies, as contended for by the respondents? 


The argument of respondents’ counsel, to the effect that the taxation of the 
total premiums received, without allowing for the reduction of returned premiums, 
is unfair and unjust, is very strong. But that is a matter of legislative policy, and 
is not one to be determined by this court. Plainly, we are bound by the law as 
it is written. 

We think the decision of this court in the recent case of Jefferson Standard 
Life Insurance Company v. King, Insurance Commissioner, 165 S. C. 219, 163 S. 
FE. 653, 656, is conclusive against the position of the respondents in this regard. 
The act of 1931 (now section 7949 of the Code) was construed in that case with 
reference to the license fees to be paid, under its terms, by life insurance com- 
panies. The question presented in effect, was this: Did the act permit life insur- 
ance companies, in making payment of the required fees on “total premiums” 
collected by them to take credit for dividends or bonuses paid in cash or applied 
in abatement of premiums? The answer of the court was in the negative. Mr. 
Justice Stabler, who wrote the opinion, admitted that the authorities were con- 
flicting as to the meaning of the language contained in section 7949 (Act of 1931), 
if the wording of the statute was alone to be considered; and that some courts 
had held that “total premiums” meant the allowance of credit for returned pre- 
miums, while others had taken the opposite view. The conclusion of this court 
was rested, in the main, upon a comparison of the language in section 7949 with 
that contained in section 7948 of the 1932 Code then (section 4067, vol. 3, Code of 
1922). The last-mentioned statute was in existence at the time of the adoption 
of the law contained in section 7949. The enactments are similar in many respects, 
and the purpose of both of them was to require the payment of license fees for 
the transaction of business in this state by various companies,. including those en- 
gaged in the business of life and fire insurance. In section 7948 there was provided 
for the payment of a license fee of 2 per cent. to be computed on the “total pre- 
miums” collected, “less any dividend or bonuses paid in cash or applied in abate- 
ment of premiums.” It was clear, therefore, that the General Assembly intended 
in that enactment to allow credit by life insurance companies of the dividends and 
bonuses therein specified. But in the act of 1931 (now section 7949) the language 
quoted from section 7948 was not inserted, and the failure so to do was deemed by 
this court as “the clear intention of the Legislature not to allow, in the collection 
of the additional license fee imposed by the act of 1931, the deductions provided 
for in section 4067 [now section 7948] of the Code.” 

The law, as contained in section 7948 providing for the payment of an annual 
license fee by fire insurance companies doing business in this state, said that the 
fee therein required, two per cent., was to be paid on the total premiums, “i. ¢. 
total income or total receipts from the State, less return premiums for cancellation 
on risks in this State during the time the company has done business in this State 
since last such return.” (Italics ours.) The language quoted from that law was 
not inserted by the General Assembly in section 7949. Following the Jefferson 
Standard Life Insurance Company Case, the reasoning of which is entirely satts- 
factory, it is clear that the Legislature did not intend in the law last made to al- 
low, in the computation of “total premiums,” the reduction of “returned pre- 
miums” for cancellation on risks. 
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[9] As to the matter of deductions from the “total premiums” on account of 
reinsurance. That the position maintained by the respondents concerning that may 
be clearly understood, we quote this statement from the argument of their coun- 
sel: “By agreement previously entered into, or made simultaneously with the 
execution of the contract, or even subsequently to the execution of the contract, 
an agreed portion of the risk, described in and covered by the one policy contract, 
is taken over, or assumed, by one or more other companies. The insured is not a 
party to this agreement. It is consummated without his knowledge, and without 
the knowledge even of the local agent countersigning and delivering the policy. 
Hence, it will be seen that such an agreement—familiarly recognized in the Insur- 
ance world as a contract of reinsurance—is consummated, not at the situs where 
the original policy contract is entered into between the insured and the agent 
representing the insurer, but at the place of business, or home office of the first 
insurer.” 

We gather from the argument, as well as from matters set forth in the return, 
that the “contract of reinsurance” is made sometimes, and perhaps all the time, 
beyond the limits of this state. 

We understand the position of the insurance commissioner in this connection 
to be this: That fire insurance companies, doing business in this state, must pay 
on the “total premiums” collected by them in this state, and that from such “total 
premiums” they are not allowed to deduct the cost of reinsurance of property 
covered by their policies issued in this state, even if the contract for reinsurance 
is made beyond the limits of the state, and the money paid for such reinsurance 
is paid beyond the state. 

We find nothing in the act under consideration, or in the provisions of sec- 
tion 7948, as to any allowance for “reinsurance.” If premiums collected by fire 
insurance companies in this state are used, in whole or in part, by them to pay 
for reinsurance, we are unable to find any expression in the language of the law 
which permits the cost of such reinsurance to be deducted in computing the license 
fees to be paid , regardless of where the contract for reinsurance was made, or to 
what state the money is sent. And we cannot agree with the view of the respond- 
ents that such reduction should be allowed, even as a matter of policy. If an 
allowance of that character should be permitted, it would be an easy thing for 
insurance companies, if they were disposed to do so, to evade the payment of a 
great part, if not all, of the fees due to the state on the premiums collected by 
them, for a company might easily arrange to reinsure all property insured by it 
in this state. 

The purpose of the law is clearly not to require a tax on business done be- 
yond the limits of the state. The tax is on “total premiums” collected in this 
state. That means, of course, premiums received for insurance carried by the 
companies on property in this state. The companies are not required to reinsure. 
They do not have to accept risks which they are to reinsure. The cost of reinsur- 
ance is an expense to the company, but there is nothing in the law which allows a 
reduction for such expense. That particular class of expense, like many other 
expenses of the company, is one to be borne by it, if it chooses to incur it. The 
matter is so clear to us that we think there is no need to further discuss it, and 
the construction placed upon the language of the act by the commissioner must 
be sustained. 

The judgment of this court is: First, that the demurrer interposed by the re- 
spondents be, and the same is hereby, overruled; second, that the provisions of 
section 7949 of the Code are construed as herein indicated, and that the license 
fees required of the respondents by the petitioner thereunder are lawful and due, 
and that the petitioner be authorized to proceed to the collection thereof; third, 
that the petitioner have the right to apply to this court hereafter for the issuance 
of such order, or orders, writ, or writs, as may be necessary to carry into effect 
the conclusions and judgment of this court, and upon his application therefor, at 
the proper time, that the order restraining the petitioner from proceeding to en- 
force the acts of the General Assembly, referred to in this cause, be dissolved. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 
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ETNA CASUALTY & SURETY CO. et ‘al. v. LAWSON, Auditor. 
Supreme Court of Appeals of West Virginia. Nov. 22, 1932. 
166 Southeastern Reporter 811. 
INSURANCE. 


_ Statute providing that indemnity companies should be subject to same exam- 
ination and supervision by insurance commissioner as fire insurers held not to 
confer authority on commissioner to regulate rates of indemnity companies (Code 
1931, 31-5-15; 33-4-11 to 22). 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Syllabus by the Court. 

Section 15, article 5, chapter 31, Code 1931, providing that indemnity com- 
panies “shall be subject to the same examination and supervision by the insurance 
commissioner as is now provided for fire insurance companies incorporated and / 
or doing business in this state,” does not purport to subject indemnity companies 
to the provisions of sections 11-22, inclusive; article 4, chapter 33, Code 1931, deal- 
ing with date-making bureaus and the auditor’s right to regulate rates. 

Appeal from Circuit Court, Kanawha County. 

Suit by the Aitna Casualty & Surety Company and others against Edgar C. 
Lawson, Auditor. From a decree denying a motion to dissolve a temporary in- 
junction, the defendant appeals. 

Affirmed. 

H. B. Lee, Atty. Gen., and R. A. Blessing and W. Elliott Nefflen, Asst. Attys. 
Gen., for appellant. 

Steptoe & Johnson, of Clarksburg, Stanley C. Morris, of Charleston, and 
James M. Guiher, of Clarksburg, for appellees. 

Woops, J. 

This is an appeal from a decree of the circuit court of Kanawha county, de- 
nying a motion to dissolve a temporary injunction, whereby the insurance com- 
missioner was enjoined from revoking the licenses of thirty-seven casualty com- 
panies, which had refused to submit to his proposed regulation of premium rates 
on automobile public liability and automobile property damage insurance. The 
correctness of the chancellor’s ruling is dependent upon the interpretation to be 
given the several statutes, declared upon in the pleadings. 

It is the contention of the appellant that the appellees are indemnity compan- 
ies within the meaning of article 5, chapter 31, Code 1931, and, being such, are, 
by virtue of section 15 of said article, subject to the provisions of sections 11 to 
22, inclusive, of article 4, chapter 33, Code 1931, granting said appellant regula- 
tory power over fire insurance rates. 

While the section (Code 1931, 31-5-1) defining “indemnity company” states 
specifically that the terms should “not include insurance companies authorized to 
issue policies insuring property against loss by fire, theft, robbery, or other cause, 
or issuing life, health or accident insurance, policies,” such inhibition does not 
negative the express provision that an indemnity company, among other. things, 
is one authorized “to engage in the business of making contracts of indemnity.” 
The plaintiffs in their bill of complaint admit that a great portion of their busi- 
ness is writing policies, indemnifying owners of automobiles against legal liability 
for personal injuries to others, and for damage to the property of others, due to 
ownership or operation of such automobiles. This is indemnity insurance pure 
and simple, and does not come under the inhibition against “insuring property” 
against loss, as contended for by the appellees. The plaintiffs also allege that 
they write fidelity and surety bonds, which business is included in the definition 
of indemnity companies. 


But what effect is to be given to section 15? That section provides: “All 
companies engaged in this State in the exercise of any of the rights or powers 
mentioned in this article, and all other companies of similar character, shall be 
subject to the same examination and supervision by the insurance commissioner as 
is now provided for fire insurance companies incorporated and/or doing business 
in this State.” Does this statute purport to adopt to indemnity companies the 
provisions of sections 11 to 22, article 4, chapter 33, Code 1931, and thereby con- 
fer authority upon the auditor to require submission of all proposed rate changes 
to him for approval, as in the case of fire insurance rates? 


No. 7362, 





Misc.] tna Casualty & Surety Co. et al. v. Lawson, Auditor 959 


\ppellees point to the predecessors of the foregoing “adopting statute” (see 
Acts 1903, c. 8, § 7; Acts 1908 [Ex. Sess.] ¢. 31, § 7; Acts 1919, c. 80, § 15); and 
to the action of the revisers, the legislative committee, and the Legislature, as 
qoted in the Official Code 1931, as being indicative of the legislative intent not to 
adopt said sections 11 to 22 by the use of the word “supervision.” By reason of 
the absence of a statute purporting to regulate rate-making bureaus, or the gen- 
eral nature of that enacted in 1913, conferring on the auditor certain supervisory 
gowers over those doing business in this state, the above-listed adopting statutes 
admittedly did not embrace supervision over the rates of any class of insurance. 
The act of 1921 (chapter 149) relating to rate-making bureaus, as did that of 
1913 (chapter 20), clothed the auditor with authority to require such bureaus to 
remove discriminations. However, in 1927, the Legislature, in amending and re- 
enacting the act of 1921, apparently abandoned supervision and control over all 
rate-emaking bureaus, other than those having to do with fire:risks. This latter 
enactment conferred upon the auditor the right to fix rates in certain instances. 
Section 1 thereof (see Acts 1927, c. 31) provided that “Every fire insurance com- 
pany or other insurer authorized to effect insurance against the risk of loss or 
damage by fire in this state shall maintain or be a member of a rating bureau.” 
The majority of the subdivisions of the statute make specific reference to fire 
risks, and are not adaptable, in most instances, to other kinds of risks. This act 
does not specifically require, as did those of 1913 and 1921, that all rate-making 
bureaus submit to the supervision of the auditor. Chapter 28, Acts 1929, is iden- 
tical with that of 1927, except for certain changes in section 7, regarding appeals. 
And the latter act, with but slight changes, was carried over into article 4, chap- 
ter 23, Code 1931, being sections 11 to 22, inclusive. 


In 25 R. C. L. 908, § 160, relating to the effect of adopting statutes, it is sta- 
ted: “But when the adopting statute makes no reference to any particular statute 
or part of statute by its title or atherwise, but refers to the law generally which 
governs a particular subject, the reference in such case includes not only the law 
in force at the date of the adopting act but also all subsequent laws on the par- 
ticular subject referred to, so far at least at they are consistent with the purposes 
of the adopting act.” 

The fact that the Legislatures of 1927 and 1929 sought to limit the auditor’s 
jurisdiction in the premises to rate-making bodies dealing with “fire risks” is 
persuasive argument that it intended that such regulation would stop with fire 
risks, and therefore did not extend over indemnity companies by reason of the 
adopting statute of 1919.° 


But we must look farther. Did the lawmakers, in adopting the Official Code, 
evince an intention other than that theretofore indicated? The adopting statute 
again appears, with some alterations. At the time the legislative committee re- 
moved the supervision of indemnity companies from the banking commissioner, 
where the revisers had placed it, back to the insurance commissioner, the rating 
hureat: statutes did not apply to indemnity companies; for section 5 of article 5 
of chapter 31 specifically provided that such companies might prescribe such 
terms and conditions for entering into any contract or undertaking and make 
such charges for any such service as the officers thereof should deem advisable, 
except that where money was loaned usury would not be permitted. At the time 
of the adoption of the Code, section 15 remained as drafted by the legislative 
committee. However, section 5 was altered in certain particulars. The proviso 
to the effect that no indemnity company shall make or issue any policy of insur- 
ance insuring property against loss by fire, theft, robbery, or other cause, or make 
or issue any life, health, or accident insurance policy, was deleted, and along with 
the general powers was inserted the provision authorizing such companies to “is- 
sue policies of insurance against loss from any cause other than by death of any 
person or by fire.” In place of the last paragraph of section 5, which read, “Any 
indemnity company may prescribe such terms and conditions for entering into any 
contract or undertaking and make such charges for any service as the officers 
thereof shall deem advisable; Provided, that, in loaning any of its funds, it shall 
not charge a rate of interest in excess of that permitted by law,” the Legislature 
substituted the following: “Except as otherwise provided by law, any indemnity 
company may prescribe such terms and conditions for entering into any contract 
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or undertaking and make such charges for any such service as the officers thereof 
shall deem advisable.” The legislative note states that: “The proviso inhibiting 
an indemnity company from issuing insurance policies, inserted by the revisers, js 
omitted, and the power to effect certain kinds of insurance is given in conformity 
with § 9, c. 54C, Code 1923. In view of this change the last paragraph as report- 
ed by the revisers is modified by adding the words ‘Except as otherwise provided 
by law.’ This addition makes the last proviso in the revisers’ section unnecessary, 
and it is therefore omitted.” . 

Rate making could not possibly have been adopted to indemnify companies 
prior to the act of 1927. By virtue of the very nature of that act, as already 
pointed out, the adopting statute of 1919 did not operate to confer rate-making 
authority in the auditor over indemnity companies. As long as competition is 
sanctioned in any business, those engaging therein are permitted to establish their 
own rates. And when, in the opinion of the Legislature, regulation thereof be- 
comes necessary, such businesses are by legislative enactment placed under desig- 
nated regulatory bodies. The fact that fire insurance has been subjected to such 
regulation does not show legislative intent to regulate indemnity companies. The 
terms of the adopting statute are “examination and supervision.” Those terms, 
as the legislative history will reveal, have heretofore had a definite meaning. The 
auditor, by reason thereof, still supervises indemnity companies by reason thereof. 
Rate making, according to the majority of the court, stands in another category. 

The writer cannot subscribe to all of the above reasoning. To him “super- 
vision” is an all-inclusive terms, meaning “to oversee”; “have charge of with au- 
thority to direct or regulate.” Century Dictionary and Cyclopedia, Vol. IX, ». 
6071. Also see A New English Dictionary, Vol. IX, p. 196; Webster’s Interna- 
tional Dictionary. The statement at the beginning of the last paragraph of sec- 
tion 5, article 5, chapter 31, Code 1931, “Except as otherwise provided by law,’ 
not only applied to the matter of usury, but is persuasive evidence that the Legis- 
lature recognized a possible inconsistency between the right conferred upon in- 
demnity companies in said section to set their own rates, and section 15, providing 
that they shall be subject to the same “examination and supervision * * * as is 
now provided for fire insurance companies.” 

The decree of the circuit court is affirmed. 

Affirmed. 





